^  ^      SUPERFUND  IMPLEMENTATION  ISSUES 


\^ 


Y4.G  74/7;  SU  7/26 


Superfund  Inplenentation  Issues*  He... 

HEARING 

BEFORE  THE 

ENnROXMEXT,  EXERGY,  AXD 
XATURAL  RESOURCES  SUBCOMMITTEE 

OF  THE 

COMMITTEE  ON 

GOVERNMENT  OPERATIONS 

HOUSEjJF  REPfigSENTATIVES 

ONE  HUNDRED  THIRDjCONGRESS 

SeeONB-SESSlON 


JUNE  24,  1994 


Printed  for  the  use  of  the  Committee  on  Government  Operations 


Smii  1998 


U.S.   GOVERNMENT  PRINTING  OFFICE 
88-694  CC  WASHINGTON  :  1997 

For  sale  by  the  U.S.  Government  Printing  Office 

Superintendent  of  Documents,  Congressional  Sales  Office,  Washington,  DC  20402 

ISBN  0-16-055540-X 


^      SUPERFUND  IMPLEMENTATION  ISSUES 


\^ 


Y  4,  G  74/7:  SU  7/26 

Superfund  Inplenentation  Issues*  He... 

HEARING 

BEFORE  THE 

EW^ROXMEXT,  EXERGY,  AXD 
XATURAI.  RESOURCES  SUBCOMMITTEE 

OF  THE 

COMMITTEE  ON 
GOVERNMENT  OPERATIONS 

HOusEj}F  ree:b^entatives 

ONE  HUNDRED  THIRdVoNGRESS 

SBe©N©-SES§ION 


JUNE  24,  1994 


Printed  for  the  use  of  the  Committee  on  Government  Operations 


JAN  1 4  1998 


U.S.  GOVERNMENT  PRINTING  OFFICE 
88-694  CC  WASHINGTON  :  1997 

For  sale  by  the  U.S.  Government  Printing  Office 

Superintendent  of  Documents,  Congressional  Sales  Office,  Washington,  DC  20402 

ISBN  0-16-055540-X 


COMMITTEE  ON  GOVERNMENT  OPERATIONS 


JOHN  CONYERS. 

CARDISS  COLLINS,  IlUnois 
HENRY  A.  WAXMAN,  CaUfomia 
MIKE  SYNAR,  Oklahoma 
STEPHEN  L.  NEAL,  North  Carolina 
TOM  LANTOS,  California 
MAJOR  R.  OWENS,  New  York 
EDOLPHUS  TOWNS,  New  York 
JOHN  M.  SPRATT,  Jr.,  South  Carolina 
GARY  A.  CONDIT,  CaUfomia 
COLLIN  C.  PETERSON,  Minnesota 
KAREN  L.  THURMAN,  Florida 
BOBBY  L.  RUSH,  Illinois 
CAROLYN  B.  MALONEY,  New  York 
THOMAS  M.  BARRETT,  Wisconsin 
DONALD  M.  PAYNE,  New  Jersey 
FLOYD  H.  FLAKE,  New  York 
JAMES  A.  HAYES,  Louisiana 
CRAIG  A.  WASHINGTON,  Texas 
BARBARA-ROSE  COLLINS,  Michigan 
CORRINE  BROWN,  Florida 
MARJORIE  MARGOLIES-MEZVINSKY, 

Pennsylvania 
LYNN  C.  WOOLSEY,  California 
GENE  GREEN,  Texas 
BART  STUPAK,  Michigan 


Jr.,  Michigan,  Chairman 

WILLL\M  F.  CLINGER,  Jr.,  Pennsylvania 

AL  McCANDLESS,  CaUfomia 

J.  DENNIS  HASTERT,  IlUnois 

JON  L.  KYL,  Arizona 

CHRISTOPHER  SHAYS,  Connecticut 

STEVEN  SCHIFF,  New  Mexico 

CHRISTOPHER  COX,  CaUfomia 

CRAIG  THOMAS,  Wyoming 

ILEANA  ROS-LEHTINEN,  Florida 

DICK  ZIMMER,  New  Jersey 

WILLIAM  H.  ZELIFF,  Jr.,  New  Hampshire 

JOHN  M.  McHUGH,  New  York 

STEPHEN  HORN,  CaUfomia 

DEBORAH  PRYCE,  Ohio 

JOHN  L.  MICA,  Florida 

ROB  PORTMAN,  Ohio 

FRANK  D.  LUCAS,  Oklahoma 


BERNARD  SANDERS,  Vermont 
(Independent) 


Julian  Epstein,  Staff  Director 
Matthew  R.  Fletcher,  Minority  Staff  Director 


Environment,  Energy,  and  Natural  Resources  Subcommittee 

MIKE  SYNAR,  Oklahoma,  Chairman 

KAREN  L.  THURMAN,  Florida  J.  DENNIS  HASTERT,  IlUnois 

CAROLYN  B.  MALONEY,  New  York  JOHN  M.  McHUGH,  New  York 

JAMES  A.  HAYES,  Louisiana  DEBORAH  PRYCE,  Ohio 

CRAIG  A.  WASHINGTON,  Texas  JOHN  L.  MICA,  Florida 

EDOLPHUS  TOWNS,  New  York  

BERNARD  SANDERS,  Vermont 
(Independent) 

Ex  Officio 

JOHN  CONYERS,  Jr.,  Michigan  WILLIAM  F.  CLINGER,  Jr.,  Pennsylvania 

Sandra  Z.  Harris,  Staff  Director 
Sheila  Canavan,  Professional  Staff  Member 
Elisabeth  R.  Campbell,  Clerk 
' '  '         Charlie  Coon,  Minority  Professional  Staff  Member 


(II) 


CONTENTS 


Page 

Hearing  held  on  June  24,  1994 1 

Statement  of: 

Browner,  Carol  M.,  Administrator,  U.S.  Environmental  Protection  Agen- 
cy, accompanied  by  Elliott  Laws,  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response;  and  Alicia  Munnell,  Assistant  Sec- 
retary for  Economic  Policy,  U.S.  Department  of  Treasury  24 

Fultz,  Keith  O.,  Assistant  Comptroller  General,  Resources,  Community 
and  Economic  Development  Division,  U.S.  General  Accounting  Office, 
accompanied  by  Stan  Czerwinski,  Assistant  Director,  Superfiind;  and 

James  Donaghy,  Assistant  Director,  Federal  Facilities 3 

Letters,  statements,  etc.,  submitted  for  the  record  by: 

Browner,  Carol  M.,  Administrator,  U.S.  Environmental  Protection  Agen- 
cy, prepared  statement  of 30 

Fultz,  Keith  O.,  Assistant  Comptroller  General,  Resources,  Community 
and  Economic  Development  Division,  U.S.  General  Accounting  Office, 
prepared  statement  of 6 


(III) 


SUPERFUND  IMPLEMENTATION  ISSUES 


FRIDAY,  JUNE  24,  1994 

House  of  Representatives, 
Subcommittee  on  Environment,  Energy,  and 

Natural  Resources, 
Committee  on  Government  Operations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9  a.m.,  in  room 
2247,  Rayburn  House  Office  Building,  Hon.  Mike  Synar  (chairman 
of  the  subcommittee)  presiding. 

Present:  Representatives  Synar,  Thurman,  Maloney,  dinger, 
Hastert,  Pryce,  and  Mica. 

Staff  present:  Sandra  Harris,  staff  director;  Sheila  Canavan,  pro- 
fessional staff  member;  Ruth  Fleischer,  counsel;  Elisabeth  Camp- 
bell, clerk;  and  Charlie  Coon,  minority  professional  staff  member. 

Mr.  Synar.  Today  the  subcommittee  will  examine  the  adminis- 
tration's Superfund  reform  proposal  which  is  contained  in  the  legis- 
lation currently  before  the  Congress.  This  hearing  follows  one  we 
held  last  November  to  review  the  advantages  and  drawbacks  of 
Superfund's  current  liability  system. 

As  many  already  know,  it  is  somewhat  unusual  for  this  sub- 
committee to  hold  hearings  on  the  merits  of  pending  legislation. 
More  typically,  we  review  the  effectiveness  of  new  laws  after  they 
are  enacted  and  after  fully  implemented. 

So  why  are  we  looking  at  the  new  Superfund  proposal  at  this 
comparatively  early  stage?  Because  of  strong  Member  interest  in 
the  program  and  the  reauthorization  proposal,  and  because  the  pro- 
gram has  had  such  a  troubling  history.  Almost  15  years  of  over- 
sight by  this  and  other  committees  have  taught  us  what  innova- 
tions are  likely  to  work  and  which  ones  are  sure  losers.  I  believe 
a  practical  perspective  can  only  help  the  process  of  producing  a  bill 
that  makes  sense  not  only  on  paper  but  in  action. 

Will  the  bill  reduce  the  incredible  level  of  transaction  costs  that 
have  turned  the  Superfund  program  into  a  lawyers  and  engineers 
full  employment  program?  Does  EPA  have  the  staff  and  financial 
resources  to  carry  out  its  new  responsibilities  under  the  bill?  Will 
innovations  like  mandatory  allocation  and  the  Environmental  In- 
surance Resolution  Fund  speed  up  or  slow  down  settlements  and 
cleanups?  Should  Congress  even  be  in  the  business  of  making  these 
decisions  about  insurance  coverage,  traditionally  a  role  for  the 
State  governments?  And  finally,  will  the  Superfund  Trust  Fund  be 
adequate  to  pay  for  the  orphan  share  where  otherwise  responsible 
parties  are  either  nonviable  or  defunct? 

(1) 


The  proposal  before  the  Congress  represents  many  months  of  ne- 
gotiations and  a  remarkable  level  of  consensus  among  industry,  en- 
vironmental, insurance,  and  other  groups,  and  the  administration. 
These  groups,  and  the  EPA,  are  to  be  commended  for  the  effort 
that  they  have  expended  to  reach  consensus  and  the  results  that 
they  have  achieved. 

However,  support  for  the  proposal  is  not  uniform.  Many  serious, 
and  in  my  view,  legitimate  questions  have  been  raised  about  some 
of  the  provisions  and  new  initiatives.  Superfund  is  simply  too  im- 
portant, too  complicated,  and  too  costly  to  the  economy  to  go  for- 
ward without  thorough  examination.  Thus,  I  believe  it  is  vitally  im- 
portant that  Members  have  the  opportunity  to  ask  EPA  questions 
on  problems  with  the  existing  programs  and  how  new  proposals 
will  address  those  deficiencies. 

While  hearings  have  been  proceeding  in  other  committees,  I  had 
committed  to  our  Members  to  provide  a  similar  forum  here  to  fol- 
low up  on  our  November  review.  That  is  why  we  are  here  today 
and  I  hope  by  the  end  of  today's  hearing  most  of  our  questions 
about  this  new  proposal  will  be  answered. 

Joining  me  this  morning  is  the  ranking  member  on  the  full  Com- 
mittee on  Government  Operations,  my  dear  friend.  Bill  dinger. 

Mr.  Clinger.  Thank  you  very  much,  Mr.  Chairman,  and  thank 
you  also  for  holding  this  very  timely  hearing  as  we  are  now  consid- 
ering reauthorization  of  the  Superfund  program. 

For  some  of  us  who  also  serve  on  the  Public  Works  and  Trans- 
portation Committee,  this  will  be  our  second  bite  at  the  apple, 
which  I  appreciate,  since  there  seem  to  be  a  lot  of  questions,  recur- 
ring questions  about  how  the  program  and  proposed  legislation 
work  and  how  it  can  be  made  to  work  better. 

I  know  we  are  all  in  agreement  that  the  program  is  broken,  des- 
perately needs  to  be  fixed.  Everyone  has  their  own  horror  stories 
they  can  tell  from  the  Girl  Scout  troop  that  somehow  is  named  in 
a  multi-million-dollar  lawsuit  or  the  numerous  old  industrial  sites 
that  are  sitting  empty  for  years  because  of  the  fears  of  potential  li- 
ability. That  is  a  particular  problem  in  my  own  district. 

For  all  the  dollars  spent  on  litigation  and  cleanups,  the  irony  is 
that  this  is  not  one  of  the  highest  environmental  risk  programs. 
This  is  especially  disconcerting  since  I  think  we  all  can  agree  that 
money  can  be  better  spent  elsewhere  for  a  higher  return.  I  think 
the  efforts  put  forth  by  everyone  on  H.R.  3800  shows  a  very  good 
faith  effort  to  try  to  fix  this  broken  program.  However,  there  are 
some  unanswered  questions  and  we  don't  want  to  move  too  quickly 
so  as  to  create  a  whole  new  set  of  problems  and  unintended  con- 
sequences. 

One  issue  of  particular  concern  to  me  is  how  much  the  bill  is 
going  to  cost — where  the  money  is  going  to  come  from,  and  are  we 
going  to  stick  State  and  local  governments  with  the  bill.  As  you 
know,  Federal  budget  resources  are  more  constrained  every  year 
and  it  is  unlikely  that  much  new  funding,  if  any,  will  be  available 
to  implement  the  bill. 

As  we  know  from  experience,  once  an  environmental  reauthoriza- 
tion bill  passes,  it  will  not  be  easy  to  fix  any  time  soon  and  we  can 
anticipate  living  with  the  legislation  for  several  years  to  come. 


It  is  interesting  to  note  that  in  the  last  week  I  met  with  a  num- 
ber of  different  groups  and  I  have  never  seen  people,  many  in  the 
same  industries,  such  as  insurance  and  fuel,  so  divided  on  whether 
they  support  the  legislation  before  us  and  what  they  would  sup- 
port. 

So  there  is  a  lot  of  dissension,  a  lot  of  contention  about  this 
whole  matter,  and  I  am  very  delighted,  Mr.  Chairman,  that  you  are 
holding  this  hearing.  I  look  forward  to  hearing  from  our  witnesses 
today,  including  Ms.  Browner,  and  hope  that  she  can  shed  some 
light  on  some  of  the  issues  that  we  are  grappling  with.  Thank  you, 
Mr.  Chairman. 

Mr.  Synar.  Thank  you. 

Mr.  Clinger.  May  I  ask  unanimous  consent  that  other  opening 
statements  might  be  entered  in  the  record? 

Mr.  Synar.  Without  objection,  the  record  will  remain  open.  Mrs. 
Thurman. 

Mrs.  Thurman.  No. 

Mr.  Synar.  Our  first  panel  this  morning  is  Mr.  Keith  Fultz,  As- 
sistant Comptroller  General  of  Resources,  Community  and  Eco- 
nomic Development  of  GAO;  Stan  Czerwinski,  Assistant  Director, 
Superfund;  and  Mr.  James  Donaghy  is  Assistant  Director  of  Fed- 
eral Facilities. 

Gentlemen,  it  is  the  policy  of  this  subcommittee,  in  order  not  to 
prejudice  past  or  future  witnesses,  to  swear  in  our  witnesses.  Do 
you  all  have  any  objection  to  being  sworn? 

Mr.  Fultz.  No. 

Mr.  Synar.  If  not,  would  you  stand  and  be  sworn. 

[Witnesses  sworn.] 

Mr.  Synar.  Welcome  back,  Keith.  We  are  glad  to  have  you  here 
today  and,  as  always,  you  have  done  an  excellent  job  and  your  peo- 
ple have  done  an  excellent  job  giving  us  a  good  start  on  review  of 
this  program. 

At  this  time,  we  will  admit  to  the  record  your  entire  testimony 
and  look  forward  to  your  comments. 

STATEMENTS  OF  KEITH  O.  FULTZ,  ASSISTANT  COMPTROLLER 
GENERAL,  RESOURCES,  COMMUNITY  AND  ECONOMIC  DE- 
VELOPMENT DIVISION,  U.S.  GENERAL  ACCOUNTING  OFFICE, 
ACCOMPANIED  BY  STAN  CZERWINSKI,  ASSISTANT  DIREC- 
TOR, SUPERFUND;  AND  JAMES  DONAGHY,  ASSISTANT  DI- 
RECTOR, FEDERAL  FACILITIES 

Mr.  Fultz.  I  would  like  to  summarize  my  comments.  I  will  try 
to  keep  them  very  brief,  Mr.  Chairman. 

We  are  pleased  to  present  our  views  on  the  Superfund  reauthor- 
ization bill  and  to  discuss  our  recent  study,  which  I  understand  you 
are  releasing  today  on  the  role  of  risk  in  setting  priorities  for  the 
program. 

Debate  over  the  Superfund  program  comes  at  a  time  when  cost 
estimates  to  clean  up  the  Nation's  hazardous  waste  problem  are 
growing  at  what  I  would  call  an  alarming  rate.  The  Congressional 
Budget  Office  [CBO]  has  projected  ultimately  the  Nation  could 
need  $75  billion  to  clean  up  a  total  of  4,500  sites.  These  costs  are 
in  addition  to  those  the  Government  faces  to  clean  up  Federal  fa- 
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cilities,  which  could  amount  to  as  much  as  $360  billion  alone  for 
the  Department  of  Energy. 

If  you  would  turn  your  attention  to  the  graphic  I  brought  with 
me  this  morning.  I  think  we  also  have  copies  for  you  and  other 
Members  in  front  of  you.  This  puts  the  total  enormity  of  this  prob- 
lem in  perspective. 

[The  information  referred  to  follows:] 

NUMBER  OF  SUPERFUND  SITES  AND  CLEANUP  COSTS 

Number  Dollars' 

Cur-         """'"'^        Cur-         ''"'"'^ 
""^        mates        ^"'        mates 

Federal/non-Federal 1,300 

Non-Federal  sites  only  4,500 

Public/private  outlays  for  non-Federal  sites '  13         75 

Public  outlays  for  major  Federal  sites  (DOE  sites  only)^ 17       360 

*ln  billions  of  dollars. 

'Current  outlays  represent  expenditures  between  1981  and  1992  in  nominal  dollars.  Future  outlays  are  m  discounted,  present-worth  dollars. 
'Current  outlays  represent  expenditures  between  1989  and  fiscal  year  1993  in  nominal  dollars.  Current  and  future  outlays  are  for  all  haz- 
ardous waste  sites,  not  |ust  Superfund. 

Sources;  Congressional  Budget  Office  and  Department  of  Energy. 

Mr.  FULTZ.  The  first  set  of  bars  show  the  number  of  sites,  both 
current  and  estimated,  that  we  will  need  to  clean  up.  As  you  can 
see,  we  presently  have  about  1,300  sites  identified.  There  is  good 
potential  that  there  may  be  4,500  out  there  that  we  will  have  to 
address  before  we  are  through. 

The  middle  column  of  bars  show  the  amount  of  money,  both  pub- 
lic and  private,  that  we  have  spent  cleaning  up  these  sites  to  date 
and,  although  we  have  identified  1,300,  we  have  really  only  cleaned 
up  about  225.  We  have  expended  $13  billion  and  will  have  to 
spend,  according  to  CBO  estimates,  as  much  as  $75  billion  for  the 
other  4,500. 

The  last  bar  shows,  just  for  the  Department  of  Energy,  the  an- 
ticipated cost  for  cleaning  up  their  facilities.  As  you  can  see,  we 
have  expended  about  $17  billion  so  far,  and  it  is  very  possible  that 
we  will  be  speaking  in  terms  of  $360  billion,  and  I  understand  that 
figure  could  even  get  higher. 

It  is  very  interesting  that  in  this  hearing  room  and  in  other  hear- 
ings before  this  subcommittee,  GAO  and  you,  Mr.  Synar  and  Mr. 
Clinger,  really  brought  to  the  Nation's  attention  the  severity  of  the 
problems  in  the  DOE  weapons  complex.  Although  I  have  been  away 
from  that  issue  for  a  number  of  years,  I  do  pay  attention  to  it  and 
I  can  assure  you  the  problems  are  still  there  and  they  are  getting 
bigger. 

In  prior  reports,  we  have  identified  problems  in  the  Superfund 
program  in  four  key  areas.  The  first  relates  to  the  pace  of  cleanups. 
And  as  I  mentioned,  although  we  have  identified  1,300  sites,  we 
have  really  only  cleaned  up  about  225  of  these. 

The  second  concern  is  public  involvement.  We  have  talked  to 
many  community.  State,  and  local  officials,  and  they  believe  that 
EPA  either  comes  in  too  late  or  doesn't  involve  the  right  parties 
during  the  process. 

Another  concern  relates  to  transaction  costs,  which  you  men- 
tioned in  your  opening  remarks.  In  fact,  the  RAND  Corp.  has  esti- 


mated  that  the  private  sector's  transaction  costs  for  Superfund  to- 
taled over  $9  billion  through  1991. 

The  fourth  area  concerns  cost  recovery  from  responsible  parties. 
And  through  1993,  EPA  had  not  tried  to  recover  about  $3.3  billion 
of  its  costs  for  the  program. 

Now,  in  our  view,  the  current  reauthorization  bill  makes  signifi- 
cant advances  over  the  existing  legislation.  In  fact,  it  addresses 
many  of  the  problems  that  I  just  mentioned.  For  example,  to  speed 
up  cleanups  and  improve  their  consistency,  the  bill  includes  a  proc- 
ess for  setting  national  goals  and  standardizing  risk  assessments. 

To  provide  opportunities  for  earlier  and  greater  public  involve- 
ment, the  bill  authorizes  the  establishment  of  citizen  groups  to  ad- 
vise EPA  on  the  future  uses  of  the  sites  and  also  the  choice  of 
cleanup  remedies.  To  reduce  transaction  costs  and  to  distribute 
them  more  fairly,  the  bill  would  expedite  settlements,  exempt  cer- 
tain parties  on  their  limits  of  liability,  and  protect  from  future  li- 
ability those  parties  who  do  agree  to  settle  and  have  EPA  pay  the 
orphan  share  for  those  who  are  unable  to  pay  or  are  no  longer  in 
business. 

In  our  view,  Mr.  Chairman,  and  other  members  of  the  sub- 
committee, reauthorization  also  presents  the  Congress  with  an  op- 
portunity to  further  ensure  that  the  most  efficient  use  of  resources 
is  made  through  this  program. 

Specifically,  the  bill  could  reflect  Congress'  interest  in  having 
EPA  set  priorities  according  to  the  risk  that  individual  sites  pose 
to  human  health  and  the  environment.  It  could  also  require  that 
EPA  fully  recover  from  responsible  parties  not  only  its  direct,  but 
also  its  indirect  costs  for  cleaning  up  the  sites. 

I  would  also  like  to  mention  that  additional  information  is  need- 
ed to  determine  the  cost  implications  of  having  the  Federal  Govern- 
ment pay  the  orphan  share  of  cleanup  costs  and  the  greater  portion 
of  expenses  now  largely  handled  by  the  States,  something  that  you 
addressed  in  your  opening  remarks,  Mr.  dinger. 

I  would  like  to  focus  my  remaining  time  on  these  efforts. 

First,  as  we  pointed  out  in  our  report  on  risk,  it  is  important  to 
set  priorities  on  allocating  resources  by  ranking  sites  according  to 
their  relative  risk.  We  think  this  is  the  right  way  to  go.  However, 
we  found  that  risk  plays  a  very  minor  part  in  the  decisions  on  how 
either  a  site  gets  on  the  NPL  or  how  construction  to  begin  to  clean 
up  actually  starts. 

Second,  we  believe  that  EPA  could  do  much  more  to  recover 
cleanup  and  oversight  costs  from  responsible  parties.  It  could  seek 
to  recover  as  much  as  $3.3  billion  by  charging  interest  from  the 
date  on  which  it  spends  money,  charging  a  market  rate  of  interest, 
and  including  all  program-related  costs  for  recovery. 

And  finally,  I  would  like  to  talk  a  little  bit  about  the  uncertainty 
surrounding  the  potential  cost  in  the  reauthorization  bill.  Although 
the  bill  currently  caps  Federal  funding  for  the  orphan  share  at 
$300  million,  EPA  officials  have  told  us  that  there  are  uncertain- 
ties in  their  cost  estimates  and  that  this  could  raise  a  real  possibil- 
ity of  exceeding  the  cap. 

Now,  this  could  place  the  Congress  in  the  position  of  either  hav- 
ing to  consider  a  supplemental  appropriation  or  causing  EPA  to 
delay  payment. 


The  bill  also  transfers  a  major  part  of  the  operation  and  mainte- 
nance costs  to  EPA.  0MB  has  estimated  that  these  changes  would 
not  increase  the  Federal  Government's  spending  authority.  We 
have  found  that  these  estimates  of  operations  and  maintenance 
costs  vary  significantly,  and  some  are  much  higher  than  those  used 
by  0MB. 

As  a  result,  I  would  like  to  caution  that  it  is  quite  possible  that 
the  cost-share  formula  now  contemplated  under  the  bill  could  end 
up  costing  the  Federal  Government  more  money  than  what  we  now 
anticipate. 

In  summary,  the  bill  now  before  you  contains  significant  im- 
provements, and  I  would  like  to  stress  that.  It  is  certainly  better 
than  the  existing  legislation;  however,  it  could  do  more  to  encour- 
age the  efficient  and  effective  use  of  resources. 

In  particular,  the  bill  could  underline  the  importance  of  ranking 
hazardous  waste  sites  so  that  resources  are  targeted  to  the  worst 
sites  first.  And  we  think  this  is  very  important:  It  could  also  en- 
courage cost  recovery  efforts  like  the  ones  I  just  described.  Addi- 
tionally, we  believe  that  more  information  is  needed  to  determine 
the  cost  implications  of  certain  key  provisions.  Without  more  reli- 
able estimates,  the  Congress  and  EPA  lack  the  data  necessary  to 
make  the  important  decisions  that  you  are  going  to  be  asked  to 
make  in  the  future. 

That  concludes  my  summary.  We  would  be  pleased  to  respond  to 
any  questions  that  you,  Mr.  Chairman,  or  other  members  will  have. 

Mr.  Synar.  Thank  you,  Keith.I21[The  prepared  statement  of  Mr. 
Fultz  follows:] 

Prepared  Statement  of  Keith  O.  Fultz,  Assistant  Comptroller  General,  Re- 
sources, Community,  and  Economic  Development  Division,  General  Ac- 
counting Office 

Mr.  Chairman  and  Members  of  the  Subcommittee:  We  are  pleased  to  present  our 
views  on  the  Superfund  reauthorization  bill  currently  under  deliberation,  as  well  as 
to  discuss  our  recent  study  on  the  role  of  risk  in  setting  priorities  for  the  program.^ 
(See  app.  I  for  a  list  of  our  other  recent  reports.) 

Debate  over  the  Superfund  bill  comes  at  a  time  when  cost  estimates  to  clean  up 
the  nation's  hazardous  waste  problem  are  growing  at  an  alarming  rate.  The  Na- 
tional Priorities  List  of  the  most  severely  contaminated  properties  now  contains  over 
1,300  sites,  and  expenditures  are  mounting.  The  Congressional  Budget  Office  (CBO) 
has  projected  that  ultimately  the  nation  could  need  $75  billion  to  clean  up  a  total 
of  4,500  Superfund  sites.^  These  costs  are  in  addition  to  those  the  government  faces 
to  clean  up  federal  facilities,  which  a  recent  University  of  Tennessee  study  estimates 
could  amount  to  as  much  as  $360  billion  for  the  Department  of  Energy  alone.  The 
goal  of  the  proposed  Superfund  reauthorization  legislation,  then,  represents  a  major 
challenge:  to  protect  public  health  and  the  environment  when  costs  are  rising  and 
government  resources  are  increasingly  constrained. 

In  prior  reports,  we  have  identified  problems  in  the  Environmental  Protection 
Agency's  (EPA)  Superfund  program  and  have  made  several  recommendations  for  im- 
proving the  program's  timeliness,  opportunities  for  public  involvement,  cost-effec- 
tiveness, and  cost  recovery.  We  have  reported  the  following: 

•  Cleanups  have  been  slow.  As  of  March  31,  1994,  construction  of  the  selected 
cleanup  remedy  had  been  completed  at  224  of  the  over  1,300  sites  included  on  the 
National  Priorities  List.  In  addition,  57  sites  had  been  deleted  from  the  list  because 
they  no  longer  posed  a  threat  to  human  health  or  the  environment. 


^Relative  Risk  in  Superfund  (GAO/RCED-94-233R.  June  17,  1994). 

2  The  $75  billion  is  in  discounted  present-worth  dollars.  The  Total  Costs  of  Cleaning  Up  Non- 
federal Superfund  Sites,  CBO  (Washington,  D.C.:  Jan.  1994). 


•  More  and  earlier  public  involvement  is  needed.  The  public  has  been  dissatisfied 
with  EPA's  community  relations  efforts  because  it  believes  EPA  comes  in  too  late 
in  the  cleanup  process  or  does  not  involve  all  affected  parties. 

•  Transaction  costs  are  high.  The  RAND  Corporation  estimated  that  private  sec- 
tor transaction  costs  for  Superfund  totaled  $9.3  billion  through  1991.  We  have  en- 
couraged EPA  to  save  time  and  money  and  promote  fairness  by  settling  early  with 
and  limiting  the  liability  of  the  parties  that  contributed  little  to  the  waste  at 
Superfund  sites. 

•  EPA  has  recovered  a  limited  portion  of  its  costs  from  responsible  parties.  In  part 
because  of  limitations  on  the  interest  and  indirect  costs  EPA  can  recover,  the  agency 
has  a  low  rate  of  recovery  for  Superfund  expenditures.  We  have  noted,  for  example, 
that  through  1993,  EPA  had  excluded  from  its  recovery  efforts  about  $3.3  billion  of 
its  program-related  costs. 

To  its  credit,  EPA  has,  over  the  years,  taken  concrete  steps  to  address  a  number 
of  these  problems  and  to  implement  several  of  our  recommendations  to  improve  the 
effectiveness  of  the  program. 

The  reauthorization  hill  represents  a  further  attempt  to  improve  the  Superfund 
program  by  suggesting  changes  to  the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980,  commonly  known  as  CERCLA  or 
Superfund.  The  bill  includes  provisions  designed  to  address  many  of  the  concerns 
we  have  raised  in  the  past: 

•  To  speed  cleanups  and  improve  their  consistency,  the  bill  includes  a  process  for 
setting  national  cleanup  goals  and  standardizing  the  risk  assessments  used  to  de- 
velop the  goals  and  set  cleanup  levels  at  sites. 

•  To  provide  opportunities  for  earUer  and  greater  public  involvement  at 
Superfiind  sites,  the  bill  authorizes  ( 1)  the  establishment  of  citizen  groups  to  advise 
EPA  on  future  uses  for  sites  and  choices  of  cleanup  remedies,  (2)  the  funding  of  in- 
formation clearinghouses  on  federal  and  state  hazardous  waste  sites,  and  (3)  a  sim- 
pler application  process  for  and  greater  availabihty  of  grants  to  allow  communities 
to  hire  experts  to  explain  technical  aspects  of  the  cleanup. 

•  To  reduce  transaction  costs  and  achieve  greater  fairness,  the  bill  would  expedite 
settlements  with  parties  whose  contribution  to  the  waste  at  a  site  is  relatively 
small,  exempt  or  limit  the  Uability  of  certain  parties,  institute  an  allocation  process, 
protect  parties  that  settle  from  future  liability,  and  have  EPA  fund  the  "orphan" 
share  of  waste  attributable  to  identified  parties  that  are  no  longer  in  business  or 
are  unable  to  pay  their  share  of  the  costs. 

In  our  view,  the  reauthorization  bill  clearly  makes  significant  advances  over  the 
existing  Superfund  legislation.  However,  there  are  additional  opportunities  for  fur- 
ther ensuring  that  the  Superfund  program  makes  the  most  efficient  use  of  tax  re- 
sources. Specifically,  the  Congress  may  wish  to  consider  having  EPA  (1)  set  prior- 
ities for  Superfiind  resources  according  to  the  risks  that  individual  sites  pose  to 
human  health  and  the  environment  and  (2)  fully  recover  from  responsible  parties 
not  only  its  direct  but  also  its  indirect  costs  for  cleaning  up  sites.  In  addition,  as 
the  Congress  deliberates  reauthorizing  the  Superfund  program,  we  would  like  to 
caution  that  further  information  is  needed  to  determine  the  cost  implications  of  hav- 
ing the  federal  government  pay  for  orphan  shares  of  cleanup  costs  and  a  greater 
portion  of  cleanup  expenses  now  largely  handled  by  the  states. 

I  would  like  to  focus  my  remarks  today  on  the  following: 

•  First,  as  we  pointed  out  in  our  report  released  today,  EPA  needs  to  consider 
risks  to  human  health  and  the  environment  when  deciding  which  sites  need  to  be 
cleaned  up  first.  In  this  era  of  extreme  fiscal  constraint,  it  is  especially  important 
to  set  priorities  for  allocating  resources,  and  we  believe  that  ranking  sites  by  their 
relative  risks  is  the  best  basis  for  doing  so.  Nevertheless,  we  found  that  risk  plays 
only  a  minor  role  in  the  setting  of  EPA's  priorities.  Despite  a  policy  of  addressing 
the  worst  sites  first,  EPA  regions  set  priorities  both  for  sites  waiting  to  be  evaluated 
for  possible  inclusion  on  the  National  Priorities  List  and  for  sites  already  on  the  list 
on  the  basis  of  such  factors  as  how  long  they  have  been  in  the  queue. 

•  Second,  as  we  pointed  out  in  a  July  1991  report  ^  we  issued  at  your  request, 
we  believe  that  EPA  could  be  recovering  much  more  of  its  cleanup  and  oversight 
costs  from  its  responsible  parties  if  several  legislative  changes  were  made.  Specifi- 
cally, EPA  could  seek  to  recover,  according  to  our  estimates,  at  least  $3  billion  in 
additional  funds  if  CERCLA  were  changed  to  allow  EPA  to  ( 1)  charge  interest  from 
the  date  on  which  it  expends  money  instead  of  the  date — often  years  later— on 
which  it  requests  repayment  from  the  responsible  party,  (2)  charge  market  rate  in- 
terest, and  (3)  incluae  all  program-related  costs  among  the  costs  it  seeks  to  recover. 


3  Superfund:  More  Settlement  Authority  and  EPA  Controls  Could  Increase  Cost  Recovery  (GAO/ 
RCED-91-144,  July  18,  1991). 
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Higher  interest  charges  would  bring  EPA's  cost-recovery  practices  in  line  with  those 
of  the  Internal  Revenue  Service,  which  charges  a  higher  rate  for  delinquent  tax- 
payers. 

•  Finally,  we  would  like  to  bring  to  your  attention  a  number  of  uncertainties  sur- 
rounding the  potential  costs  of  key  bill  provisions.  In  an  attempt  to  reduce  overall 
transaction  costs  and  to  distribute  cleanup  costs  more  fairly,  the  reauthorization  bill 
would  shift  more  responsibility  for  certain  costs  from  responsible  parties  and  states 
to  the  Federal  Government.  For  one  thing,  the  bill  would  increase  certain  federal 
costs  by  transferring  most  responsibility  for  the  "orphan,"  or  unallocated,  share  of 
the  cleanup  expenses  to  the  Federal  Government.  Although  the  bill  includes  a  $300 
million  annual  cap  on  federal  funding  of  the  orphan  share,  EPA  officials  have  ac- 
knowledged that  uncertainties  in  their  cost  estimates  raise  a  real  possibility  of  ex- 
ceeding the  cap.  This  could  place  the  Congress  in  the  position  of  having  to  consider 
a  supplemental  appropriation  or  cause  EPA  to  delay  reimbursing  responsible  parties 
for  its  share  of  the  cleanup  costs  until  the  next  fiscal  year.  The  bill  would  also  shift 
to  EPA  a  major  part  of  the  operation  and  maintenance  costs  now  borne  by  states 
at  certain  sites  while  increasing  the  states'  share  of  the  remedial  cleanup  costs.  Al- 
though the  Office  of  Management  and  Budget  (0MB)  has  estimated  that  these 
changes  would  cause  no  net  increase  to  the  Federal  Government's  share,  a  more  re- 
cent preliminary  draft  analysis  done  for  EPA  projects  much  higher  operation  and 
maintenance  costs  than  those  used  by  0MB.  As  a  result,  it  is  quite  possible  that 
the  cost-sharing  formula  now  contemplated  in  the  reauthorization  bill  could  end  up 
increasing  the  Federal  Government's  share  of  the  costs. 

Let  me  now  discuss  these  points  in  more  detail,  beginning  with  how  EPA  sets  its 
priorities  in  the  Superfund  program. 

EPA  DOES  NOT  USE  RISK  TO  SET  PRIORITIES 

In  1989,  EPA  established  a  policy,  and  subsequently  issued  guidance,  on  address- 
ing the  worst  sites  first.  EPA  delegated  to  its  regions  the  task  of  setting  priorities. 
However,  EPA  regions  appear  to  have  done  httle  to  implement  this  policy.  Consider- 
ations such  as  the  level  of  effort  required  to  evaluate  sites — not  the  risk  posed  to 
human  health  and  the  environment — determine  which  sites  the  regions  evaluate 
first  for  inclusion  on  the  National  Priorities  List  and  which  sites  on  the  list  they 
begin  cleaning  up  first. 

Regions  Use  Factors  Other  Than  Risk  to  Determine  Which  Sites  Are  Evaluated  First 
for  the  National  Priorities  List 
As  of  January  1994,  EPA  had  an  inventory  of  about  5,500  sites  that  needed  to 
be  evaluated  to  determine  whether  they  merited  inclusion  on  the  National  Priorities 
List.  Yet  factors  other  than  risk  determine  which  of  these  sites  EPA  evaluates  first 
for  placement  on  this  list.  According  to  a  1994  study  by  EPA's  Inspector  General,"* 
EPA's  regions  have  not  developed  a  worst-sites-first  approach  in  assessing  this  back- 
log. We  found  that  three  EPA  regions — including  Region  5  (Chicago),  which  has  the 
largest  backlog  of  sites  awaiting  evaluation  (l,431)-Hdid  not  use  risk  as  a  criterion; 
rather,  they  dealt  with  the  oldest  sites  first  or  the  sites  for  which  they  had  the  most 
complete  information.  Regional  officials  told  us  that  they  did  not  have  the  resources 
necessary  to  evaluate  their  backlog  of  sites  and  determine  which  posed  the  greatest 
risk.  According  to  EPA  oflicials,  though,  efforts  are  under  way  to  develop  ranking 
criteria  based  on  risk.  For  example.  Region  5  established  a  work  group  in  November 
1993  to  develop  procedures  to  implement  EPA  headquarters  guidance  for  screening 
and  prioritizing  both  sites  in  the  backlog  and  new  sites  entering  the  program.  Once 
developed,  these  procedures  may  enable  EPA  to  identify  and  target  its  Umited  re- 
sources to  the  sites  with  the  greatest  risks. 

Risk  Is  Not  Used  to  Prioritize  Cleanups  for  Sites  on  the  National  Priorities  List 

Relative  risk  also  plays  little  role  in  determining  which  sites  on  the  National  Pri- 
orities List  are  cleaned  up  first.  According  to  a  study  conducted  by  the  Center  for 
Technology,  Policy  and  Industrial  Development  at  the  Massachusetts  Institute  of 
Technology,^  all  sites  on  the  National  Priorities  List  undergo  the  same  evaluation 
steps,  and  site-specific  issues  such  as  risk,  cost,  and  technology  are  given  little  at- 
tention. For  example,  officials  in  EPA  Region  5  told  us  they  generally  discuss  with 
states  where  to  begin  cleanup  work  first  and  attempt  to  fund  equal  numbers  of  sites 
in  each  state  in  their  region. 


-^Program  Enhancements  Would  Accelerate  Superfund  Site  Assessment  and  Cleanup,  EPA,  Of- 
fice of  Inspector  General  (Washington,  D.C.:  Jan.  31,  1994). 
^Breaking  the  Backlog:  Improving  Superfund  Priority  Setting  (Cambridge,  Mass.:  Feb.  1992). 


EPA  has  a  tool  that  could  help  it  rank  these  sites:  the  Hazard  Ranking  System, 
which  was  designed  for  use  in  deciding  which  sites  belong  on  the  National  Priorities 
List.  Almost  all  sites  on  this  list  have  received  a  score  under  this  system.  The  score 
takes  into  account  the  ways  people  could  come  into  contact  with  contamination,  the 
nature  and  severity  of  the  threat,  and  numerous  other  factors  such  as  the  risks 
posed  by  the  site  to  human  health  and  the  environment.  Although  these  scores  are 
derived  from  data  that  vary  from  site  to  site  in  extent  and  quality,  EPA  officials 
believe,  and  we  agree,  that  the  Hazard  Ranking  System  could  reasonably  be  used 
for  broadly  ranking  sites'  relative  risks. 

However,  EPA  currently  uses  the  Hazard  Ranking  System  solely  as  a  screening 
tool — to  distinguish  sites  contaminated  enough  to  belong  on  the  National  Priorities 
List  from  those  of  lesser  concern.  To  conserve  resources  and  save  time,  regions  typi- 
cally stop  scoring  once  eligibility  for  the  National  Priorities  List  has  been  estab- 
lished. Although  rescoring  the  approximately  1,300  sites  already  on  the  National 
Priorities  List  seems  impractical,  given  the  additional  time  and  resources  that 
would  be  required,  EPA  may  want  to  consider  using  its  Hazard  Ranking  System's 
procedures  to  assess  future  Superfund  sites  and  to  develop  a  method  for  broadly 
ranking  sites  already  included  on  the  National  Priorities  List. 

EPA  Is  Not  Aware  of  All  the  Worst  Sites 

Finally,  despite  EPA's  stated  goal  of  addressing  the  worst  sites  first,  the  agenc^s 
inventory  of  hazardous  waste  properties  does  not  necessarily  include  the  worst  sites. 
EPA  depends  primarily  on  states  to  notify  it  of  potential  Superfund  sites,  but  states 
may  list  sites  in  their  own  inventories  without  EPA's  knowledge.  Yet  the  sites  that 
states  do  not  refer  to  EPA  can  pose  threats  to  public  health  and  the  environment 
that  are  as  serious  as  those  presented  by  sites  on  the  National  Priorities  List.  State 
officials  cited  several  reasons  for  keeping  sites  under  their  own  cleanup  programs, 
including  their  beUef  that  their  own  programs  are  more  efficient. 

Although  the  Superfund  reauthorization  bill  makes  no  mention  of  the  need  for 
EPA  to  set  priorities  on  the  basis  of  risk  and  address  the  worst  sites  first,  the  Con- 
gress may  wish  to  consider  establishing  such  a  policy  in  the  statute.  While  other 
factors  may  weigh  in  EPA's  priority  setting,  we  believe  that  risk  should  be  a  pri- 
mary consideration  in  determining  which  sites  should  advance  first  through  each 
step  of  the  process.  The  Hazard  Ranking  System  could  be  a  valuable  tool  in  this 
process,  but  other,  perhaps  less  resource-intensive  methods  for  making  relative  risk 
determinations  might  also  be  available. 

EPA  COULD  RECOVER  MORE  OF  ITS  COSTS 

Since  CERCLA  was  last  substantively  reauthorized  in  1986,  we  issued  several  re- 
ports ^ — one  of  them  to  this  Subcommittee — on  ways  to  help  EPA  recover  from  re- 
sponsible parties  more  of  the  costs  involved  in  cleaning  up  sites.  In  particular,  we 
found  that  EPA  could  seek  to  recover  billions  of  additional  dollars  if  it  (1)  charged 
interest  from  the  date  on  which  it  expended  money  instead  of  the  date  on  which 
it  requested  repayment  from  responsible  parties  and  (2)  applied  a  market  interest 
rate.  EPA  could  also  recoup  more  money  if  it  broadened  its  definition  of  what  con- 
stitutes recoverable  indirect  costs. 

CERCLA  prohibits  EPA  from  accruing  interest  on  its  costs  before  it  demands  pay- 
ment from  responsible  parties — often  years  afler  it  has  incurred  costs.  The  law  also 
requires  EPA  to  charge  a  rate  equivalent  to  the  government's  cost  of  borrowing, 
rather  than  a  higher  commercial  rate,  thereby  in  effect  creating  an  interest  subsidy 
for  responsible  parties  that  leave  their  cleanups  to  the  government.  In  our  July  1991 
report,  we  estimated  that  if  EPA  had  been  allowed  to  accrue  interest  from  the  date 
funds  were  expended  and  to  charge  a  commercial  interest  rate,  the  agency  would 
have  accrued  $105  million  in  interest  in  1990  from  funds  expended  in  the  previous 
year  alone.  By  contrast,  the  Internal  Revenue  Service  charges  interest  from  the  date 
taxes  are  due  at  a  rate  above  the  government's  cost  of  borrowing. 

WhUe  CERCLA  authorizes  EPA  to  charge  responsible  parties  indirect  costs,  the 
agency  has  narrowly  defined  which  of  those  costs  are  recoverable.  Thus,  for  exam- 
ple, costs  for  program  administration  and  research  and  development  are  not  count- 
ed. As  a  consequence,  we  estimate  that  EPA  has  excluded  $3.3  billion  in  program- 
related  costs  from  its  recovery  efforts.  EPA  has  issued  a  proposed  rule  broadening 
the  definition  of  recoverable  indirect  costs  and  modifying  the  way  it  allocates  these 
costs  to  sites.  However,  it  has  not  yet  finalized  the  rule.  Thus,  the  current  definition 


^  Superfund:  More  Settlement  Authority  and  EPA  Controls  Could  Increase  Cost  Recovery  (GAO/ 
RCED-91-144,  July  18,  1991)  and  Superfund:  A  More  Vigorous  and  Better  Managed  Enforce- 
ment Program  Is  Needed  (GAO/RCED-90-22,  Dec.  14,  1989). 
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remains  in  effect,  still  restricting  the  federal  government's  ability  to  replenish  the 
Superllind  trust  fund. 

COST  IMPLICATIONS  OF  NEW  FEDERAL  RESPONSIBILITIES  ARE  UNCERTAIN 

In  an  attempt  to  reduce  overall  transaction  costs  and  to  distribute  cleanup  costs 
more  fairly,  the  proposed  legislation  would  shift  more  responsibility  for  certain  costs 
from  responsible  parties  and  states  to  the  federal  government.  However,  the  cost  im- 
plications of  these  provisions  to  the  federal  government  are  not  entirely  clear  be- 
cause estimates  of  this  potential  burden  contain  many  uncertainties. 

Cost  Implications  to  the  Federal  Government  of  Orphan  Share  Provision  Are  Unclear 
The  Superfund  reauthorization  bill  would  shift  responsibility  for  financing  most 
of  the  unallocated,  or  orphan  share,  of  cleanup  costs  at  sites  with  more  than  one 
responsible  party  from  those  parties  to  the  federal  government.  Responsible  parties 
currently  bear  the  costs  of  this  orphan  share  because,  under  the  current  Superfund 
law,  federal  courts  have  held  that  if  a  single  responsible  party  is  identified  at  a  site, 
the  government  can  proceed  against  that  party  for  100  percent  of  the  cleanup  costs, 
even  though  other  parties  also  caused  pollution  at  the  site.  Under  the  reauthoriza- 
tion bill,  the  federal  government  would  assume  responsibility  for  a  larger  portion 
of  the  orphan  share,  including  that  portion  belonging  to  insolvent  or  defiinct  parties. 
The  bill  includes  a  proposed  annual  cap  of  $300  million  on  government  fiinding  for 
orphan  shares.  According  to  EPA  and  0MB  officials,  the  cap  was  included  to  limit 
the  extent  of  the  additional  burden  that  the  orphan  share  would  place  on  the  federal 
government. 

Although  0MB  has  estimated  that  the  annual  cost  of  orphan  shares  will  fall 
below  the  cap  at  about  $200  million,  this  estimate  contains  many  uncertainties. 
0MB  based  its  estimates  on  estimates  contained  in  EPA's  cleanup  plans  with  some 
upward  adjustments  made  to  recognize  actual  bids  on  EPA-financed  cleanups,  ac- 
cording to  the  EPA  official  responsible  for  developing  the  estimates.  However,  both 
we  and  others  have  noted  that  cleanup  plans  often  understate  the  actual  costs  and 
present  them  in  inconsistent  formats  that  make  overall  cleanup  cost  estimates  unre- 
liable. Furthermore,  this  estimate  does  not  allow  for  the  possibility  of  having  a  num- 
ber of  major  settlements  in  a  single  year.  For  example,  the  federal  government's 
share  of  one  recent  Superfund  settlement  is  expected  to  be  over  $30  million. 

Given  the  uncertainty  of  the  orphan  share  cost  estimates,  it  may  be  worth  consid- 
ering the  consequences  of  these  costs  exceeding  the  cap.  Although  0MB  and  EPA 
officials  acknowledged  that  in  some  years  these  costs  could  exceed  the  cap,  the  bill 
authorizes  no  additional  funding  for  the  orphan  share  if  the  $300  million  cap  is  ex- 
ceeded. 0MB  and  EPA  officials  have  suggested  that  if  the  cap  were  exceeded,  a  sup- 
plemental appropriation  could  be  requested,  EPA  could  delay  reimbursement  to  re- 
sponsible parties  until  the  next  fiscal  year,  the  bill  could  be  amended  to  allow  this 
portion  of  the  funding  to  carry  over  from  year  to  year,  or  the  Congress  could  raise 
the  cap. 

Federal  Cost  Implications  of  State  Cost-Sharing  Provision  Are  Unclear 

A  second  provision  in  the  bill  whose  cost  implications  are  unclear  is  the  proposal 
to  shift  from  the  states  to  the  federal  government  most  of  the  responsibility  for  long- 
term  operation  and  maintenance  costs  at  sites  with  Superfund-financed  cleanups. 
Under  another  provision  of  the  bill,  the  number  of  sites  requiring  long-term  oper- 
ation and  maintenance  could  grow  as  more  remedies  involve  containment  and  fewer 
involve  permanence.  Currently,  at  sites  with  EPA-financed  cleanups,  states  pay  10 
percent  of  the  initial  cost  of  constructing  and  implementing  the  cleanup  (remedial 
action)  and  100  percent  of  the  operation  and  maintenance  costs  at  sites  where  the 
waste  is  contained  rather  than  treated  or  removed.''  The  reauthorization  bill  would 
increase  the  states'  share  for  remedial  action  costs  to  15  percent  but  would  decrease 
the  states'  share  of  operation  and  maintenance  costs  to  15  percent;  the  federal  gov- 
ernment would  pick  up  the  remaining  85  percent. 

0MB  estimated  that  the  net  effect  of  these  changes  would  be  to  leave  the  relative 
federal  and  state  costs  unchanged.  However,  according  to  EPA  and  0MB  officials, 
OMB's  estimates  of  operation  and  maintenance  costs  were  based  on  data  available 
last  fall.  A  more  recent  June  1994  preliminary  draft  analysis  done  for  EPA  suggests 
that  operation  and  maintenance  costs  could  be  considerably  higher  than  previously 
thought. 

If  operation  and  maintenance  costs  are  much  higher  than  the  estimates  0MB 
used,  the  costs  to  the  federal  government  could  be  significant.  For  example,  a  1994 


■^  Currently,  EPA  excludes  the  operation  and  maintenance  costs  for  groundwater  and  surface 
water  treatment  for  up  to  the  first  10  years  and  pays  these  costs. 
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CBO  study  estimated  that  operation  and  maintenance  costs  for  EPA-financed  clean- 
ups could  range  from  $6.9  million  to  $65  million  per  site.^  Furthermore,  a  signifi- 
cant number  of  Superfund  sites  require  long-term  operation  and  maintenance.  As 
our  September  1993  report  showed,  61  (41  percent)  of  the  149  sites  with  cleanups 
nearing  completion  will  require  a  long-term  commitment  of  resources  to  operate  and 
maintain  the  remedy.  Under  the  reauthorization  bill,  the  number  of  sites  requiring 
long-term  operation  and  maintenance  could  increase  because  the  bill  drops  the  cur- 
rent law's  preference  for  permanent  cleanups  and  recognizes  treatment,  contain- 
ment, engineering  controls,  and  combinations  thereof  as  acceptable  methods  of  pro- 
tection. According  to  EPA's  preliminary  draft  analysis,  the  federal  government's  85- 
percent  share  of  operation  and  maintenance  costs  would  run  from  $2.5  billion  to 
$3.6  billion  for  cleanup  plans  anticipated  to  be  signed  from  fiscal  years  1997  through 
2005.9 

Because  the  cost  implications  of  the  proposals  are  not  clear,  we  believe  that  it 
would  be  helpful  to  the  Congress  to  have  further  information  on  these  costs  as  it 
considers  the  proposed  legislation. 

In  short,  Mr.  Chairman,  in  seeking  to  reauthorize  the  Superfund  program,  which 
could  cost  the  nation  as  much  as  $75  billion  for  the  cleanup  of  thousands  of  seri- 
ously contaminated  sites,  the  bill  now  before  you  makes  significant  strides.  The  bill 
includes  provisions  to  improve  the  pace  and  consistency  of  cleanups,  involve  the 
public  earlier  and  to  a  greater  extent,  and  reduce  transaction  costs. 

We  believe,  however,  that  the  proposed  legislation  could  do  more  to  encourage  the 
efficient  and  effective  use  of  Superfiind  resources.  In  particular,  the  Congress  may 
wish  to  consider  amending  the  Superfund  legislation  to  underscore  the  importance 
of  ranking  hazardous  waste  sites  so  that  resources  are  targeted  to  the  worst  sites 
first.  It  could  also  encourage  cost-recovery  efforts  by  authorizing  EPA  to  accrue  in- 
terest on  its  expenditures  earUer  in  the  process  and  to  apply  market  rates  and  by 
requiring  EPA  to  define  more  broadly  which  costs  are  recoverable.  Such  measures 
would  help  EPA  both  maximize  its  revenues  and  make  the  best  use  of  available 
ftinds. 

Additionally,  we  believe  that  more  information  is  needed  to  determine  the  cost  im- 
plications of  certain  key  provisions  in  the  bill — those  transferring  to  the  federal  gov- 
ernment responsibility  for  the  cost  of  orphan  shares  and  operation  and  maintenance 
at  Superfund  sites.  Without  more  reliable  estimates  of  this  new  burden  on  the  fed- 
eral Treasury,  the  Congress  and  EPA  lack  the  data  necessary  to  make  informed  de- 
cisions. 

This  concludes  my  testimony,  Mr.  Chairman.  I  would  be  happy  to  respond  to  any 
questions  from  you  and  Members  of  the  Subcommittee. 


Appendix  I— Related  GAO  Products 

Relative  Risk  in  Superfund  (GAO/RCED-94-233R,  June  24,  1994). 

Federal  Facilities:  Agencies  Slow  to  Define  the  Scope  and  Cost  of  Hazardous  Waste 
Site  Cleanups  (GAO/RCED-94-73,  Apr.  15,  1994). 

Superfund:  EPA's  Community  Relations  Efforts  Could  Be  More  Effective  (GAO/ 
RCED-94-156,  Apr.  8,  1994). 

Superfund:  Further  EPA  Management  Action  Is  Needed  to  Reduce  Legal  Expenses 
(GAO/RCED-94-90,  Jan.  13,  1994). 

Superfund:  Techniques  to  Reduce  Legal  Expenses  Have  Not  Been  Used  Often 
(GAO/T-RCED-94-44,  Nov.  4,  1993). 

Superfund:  Risk  Assessment  Process  and  Issues  (GAO/T-RCED-93-74,  Sept.  30, 
1993). 

Superfund:  EPA  Could  Do  More  to  Reduce  Responsible  Parties'  Legal  Expenses 
(GAO/T-RCED-93-73,  Sept.  28,  1993). 

Superfiind:  Cleanups  Nearing  Completion  Indicate  Future  Challenges  (GAO/ 
RCED-93-188,  Sept.  1,  1993). 

Superfund:  Backlog  of  Unevaluated  Federal  Facilities  Slows  Cleanup  Efforts 
(GAO/RCED-93-119,  July  20,  1993). 

Superfund:  EPA  Action  Could  Have  Minimized  Program  Management  Costs  (GAO/ 
RCED-93-136,  June  7,  1993). 


^  The  figures  are  present-value  operation  and  maintenance  costs  reported  in  1994  dollars.  The 
range  depends  on  assumptions  about  the  site  size  and  cleanup  costs.  The  Total  Costs  of  Cleaning 
Up  Nonfederal  Superfund  Sites,  CBO  (Washington,  D.C.:  Jan.  1994). 

^  Figvires  are  present  value  and  are  assiuned  to  accrue  over  30  years.  The  present  value  was 
calculated  in  1994  dollars  using  discount  rates  of  5.8  percent  and  2.8  percent,  respectively.  The 
estimate  assumes  that  30  percent  of  the  sites  are  financed  by  Superfund. 
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Environmental  Liability:  Property  and  Casualty  Insurer  Disclosure  of  Environ- 
mental Liabilities  (GAO/RCED-93-108,  June  2,  1993). 

Superfund:  EPA  Needs  to  Better  Focus  Cleanup  Technology  Development  (GAO/T- 
RCED-93-34,  Apr.  28,  1993). 

Superfund:  Progress,  Problems,  and  Reauthorization  Issues  (GAOAr-RCED-93-27, 
Apr.  21,  1993). 

Federal  Contracting:  Cost-effective  Contract  Management  Requires  Sustained  Com- 
mitment (GAO/T-RCED-93-2,  Dec.  3,  1992). 

Superfund  Pollution  Claims  (GAO/RCED-93-45R,  Oct.  14,  1992). 

Federal  Facilities:  Issues  Involved  in  Cleaning  up  Hazardous  Waste  (GAO/T- 
RCED-92-82,  July  28,  1992). 

Superfund:  Problems  With  the  Completeness  and  Consistency  of  Site  Cleanup 
Plans  (GAO/RCED-92-138,  May  18,  1992). 

Superfund:  EPA  Has  Not  Corrected  Long-Standing  Contract  Management  Prob- 
lems (GAO/RCEr)-92-45,  Oct.  24,  1991). 

Superfund:  More  Settlement  Authority  and  EPA  Controls  Could  Increase  Cost  Re- 
covers (GAO/RCED-9 1-144,  July  18,  1991). 

Superfund:  A  More  Vigorous  and  Better  Managed  Enforcement  Program  Is  Needed 
(GAO/RCED-90-22,  Dec.  14,  1989). 

Hazardous  Waste  Sites:  State  Cleanup  Status  and  Its  Implications  for  Federal  Pol- 
icy (GAO/RCED-89-164,  Aug.  21,  1989). 

Mr.  Synar.  Let  me  start  and  I  will  recognize  the  Chair  for  5  min- 
utes and  we  will  go  in  order  of  appearance. 

You  noted  there  is  a  backlog  of  some  5,500  sites  that  need  to  be 
evaluated.  You  also  said  there  are  going  to  be  a  number  of  sites 
added  to  that.  Let's  just  start  where  we  should.  Does  EPA  have  the 
current  resources  to  evaluate  those  sites  out  there  to  clean  up  the 
backlog,  to  find  the  new  sites,  or  will  they  need  to  prioritize  the 
evaluation? 

Mr.  FULTZ.  Clearly,  they  are  going  to  need  to  prioritize. 

Mr.  Synar.  You  said  in  your  remarks  that  EPA  has  established 
a  policy  of  directing  its  regions  to  address  what  is  called  the  worst 
sites  first.  Now,  under  that  policy,  EPA  was  to  establish  priorities 
among  sites  so  that  the  sites  that  had  the  greatest  health  risk  re- 
ceive agency  attention  first;  is  that  right? 

Mr.  FuLTZ.  That  is  correct. 

Mr.  Synar.  Now,  have  the  regions  implemented  the  agency's 
worst  sites  policy  by  evaluating  risks  and  setting  priorities? 

Mr.  FuLTZ.  No,  sir.  Our  work  and  the  work  of  the  IG,  as  well  as 
MIT,  have  shown  that  risk  plays  very  little  part  in  the  decision- 
making process. 

Mr.  Synar.  If  risk  is  not  taken  into  account,  what  factors  do  they 
take  in  determining  it? 

Mr.  FuLTZ.  They  look  at  the  length  of  time  a  site  has  been  on 
the  list,  the  amount  of  work  that  would  be  necessary  to  begin 
cleanup,  and  what  information  they  know  about  the  site. 

Mr.  Synar.  Your  chart  over  there  says  there  are  1,300  sites  pres- 
ently and  4,500  total.  The  cost  is  a  staggering  $75  billion;  correct? 

Mr.  FuLTZ.  That  is  correct. 

Mr.  Synar.  Now,  given  the  expected  increase  in  the  number  of 
those  sites  needing  cleanup  and  the  fact  that  Federal  dollars  and 
personnel  are  limited,  it  is  not  a  time  to  waste  money  or  time  or 
effort,  that  we  have  got  to  really  set  priorities  based  upon  risk;  is 
that  not  correct? 

Mr.  FULTZ.  That  is  absolutely  correct. 

Mr.  Synar.  You  said  that  EPA  sometimes  prioritizes  by  factors 
other  than  risk  which  make  them  eligible,  but  in  your  report  and 
testimony  you  stated  that  they  fail  to  make  risk  a  top  priority. 
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Some  are  already  on  the  list.  We  have  used  this  hazardous  ranking 
process  in  the  past  to  score  sites,  and  according  to  some  factors,  in- 
cluding risk,  that  score  is  reflected  in  the  severity  of  risk. 

Let's  go  through  an  example.  Some  sites  score  just  over  the  28.5 
cutoff  on  the  list  and  other  sites  score  50  to  60.  Now,  the  question 
is,  aren't  the  sites  with  the  50  or  60  score  greater  risk  than  the 
sites  at  28.5? 

Mr.  FULTZ.  One  would  think  that  would  be  the  case,  but  we 
found  that  it  is  not  because  they  don't  really  complete  the  hazard- 
ous ranking  system.  In  fact,  many  times  when  a  site  reaches  the 
28.5  number,  which  is  needed  to  place  a  site  on  the  NPL,  further 
work  is  stopped.  In  essence,  the  hazard  ranking  system  is  often 
used  just  to  get  that  site  on  the  list. 

So  I  would  caution  that  for  a  site  to  have  a  ranking  of  30  does 
not  mean  that  site  poses  a  smaller  risk  than  does  a  site  with  a 
ranking  of  60.  It  is  very  possible  that  the  site  with  30  is  actually 
even  worse. 

Mr.  Synar.  So  you  can't  compare  the  scores  at  all? 

Mr.  FuLTZ.  I  certainly  would  not  want  to  based  on  what  we  have 
seen  in  the  regions  that  we  visited,  as  well  as  the  IG  studies  and 
others  who  have  looked  at  this  aspect. 

Mr.  Synar.  Now,  if  they  use  those  scores,  those  scores  wouldn't 
reflect  the  relative  risk  of  all  the  sites,  would  they? 

Mr.  FuLTZ.  That  is  correct. 

Mr.  Synar.  If  EPA  doesn't  use  the  HRS  to  compare  Superfund 
sites,  what  factors  are  they  using  then? 

Mr.  FuLTZ.  Well,  in  talking  to  some  people  in  the  regions,  we 
found  that  they  like  to  spread  out  the  money  so  that  they  somehow 
get  an  even  or  close  to  an  even  amount  of  money  spent  in  the  var- 
ious States  within  the  region.  They  also  look  at  the  amount  of  time 
that  the  site  has  been  on  the  list  and  some  indication  about  how 
long  it  is  going  to  take  to  clean  up  the  site.  All  are  reasons  other 
than  risk. 

I  am  not  saying  that  risk  doesn't  play  a  part.  It  does  in  some 
cases,  but  certainly  not  to  the  extent  that  it  needs  to,  and  abso- 
lutely not  as  much  as  it  is  going  to  have  to. 

Mr.  Synar.  Explain  what  the  pressure  is. 

Mr.  FuLTZ.  We  understand  there  has  been  political  pressure. 
There  has  been  pressure  at  the  local,  as  well  as  the  State  level,  and 
perhaps  even  beyond. 

Mr.  Synar.  How  many  sites  have  made  it  on  the  Superfund  list 
that  have  had  cleanup  decisions  that  require  no  further  action? 

Mr.  FuLTZ.  Although  we  do  not  have  a  current  number,  in  a  re- 
port we  issued  last  fall,  we  noted  that  EPA  had  removed  40  sites 
from  the  NPL.  Of  these,  23  required  no  removal  or  remedial  action. 

Mr.  Synar.  Does  that  status  "no  further  action"  mean  the  site 
shouldn't  have  been  put  on  the  list  in  the  first  place? 

Mr.  FuLTZ.  It  depends.  It  is  very  possible  that  the  cleanup  meth- 
ods were  much  easier  than  what  was  originally  anticipated  or  the 
extent  of  contamination  was  not  as  much  as  they  originally 
thought.  So  I  wouldn't  be  so  critical  to  say  that  they  are  putting 
sites  on  the  list  that  don't  belong  there.  There  are  probably  a  few 
of  those,  but  I  really  wouldn't  want  to  characterize  the  whole  sys- 
tem that  way. 
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Mr.  Synar.  Should  EPA  go  back  and  fully  score  all  these  existing 
sites? 

Mr.  FuLTZ.  No.  In  fact,  I  would  like  to  make  that  clear.  There 
has  been  a  lot  of  money,  a  lot  of  time,  a  lot  of  effort  spent  on  this, 
and  GAO  is  in  no  way  suggesting  that  they  go  back  and  rescore 
these  sites. 

What  we  would  like  to  see,  however,  is  that  in  the  future  the 
hazardous  ranking  system  should  be  carried  out  to  its  fullest  ex- 
tent and  that  they  carry  the  process  through  the  way  that  it  was 
intended.  For  those  that  are  already  on  the  list,  we  would  suggest 
that  EPA  consider  such  things  as  maybe  them  in  some  type  of 
quadrants,  such  as  most  dangerous,  less  dangerous,  etc. 

Mr.  Synar.  So  that  is  how  you  would  take  into  consideration  rel- 
ative risk? 

Mr.  FuLTZ.  Yes. 

Mr.  Synar.  What  are  the  regions  doing  to  try  to  formulate  some 
ranking  criteria? 

Mr.  FULTZ.  We  are  aware  that  Region  5  at  Chicago  is  in  the  proc- 
ess of  coming  up  with  criteria  that  would  better  assist  them,  and 
of  course  the  EPA  headquarters,  in  determining  the  extent  to 
which  risk  plays  a  factor. 

If  I  could  mention  here,  we  think  Region  5  is  doing  a  good  job. 
In  fact,  they  started  this  last  November,  but  I  would  have  to  say 
that  it  is  the  responsibility  of  EPA  headquarters  that  once  they  put 
a  guideline  out,  or  once  they  put  a  regulation  out,  they  have  to 
monitor  it,  they  have  to  make  sure  that  the  regions  are  following 
it.  They  simply  can't  sit  back  and  say,  well,  we  hope  it  is  going  to 
work. 

Mr.  Synar.  Isn't  this  whole  system  based  upon  the  fact  that 
States  have  to  adequately  and  fully  report  the  sites  and  that  in 
some  cases  States  aren't  reporting  some  of  the  worst  sites? 

Mr.  FuLTZ.  That  is  quite  true.  Some  States  are  not  reporting  the 
worst  sites. 

Mr.  Synar.  One  final  question  for  my  round.  Should  the  adminis- 
tration's reauthorization  bill  require  the  States  to  report  to  EPA  all 
the  serious  sites  in  order  to  assure  that  we  have,  one,  identified  all 
the  sites,  and,  second,  come  up  with  a  national  prioritization? 

Mr.  FuLTZ.  We  think  that  is  a  good  idea.  We  think  that  Congress 
and  the  American  public  ought  to  know  the  true  and  full  extent  of 
the  contamination  throughout  the  country. 

Mr.  Synar.  Mr.  CHnger. 

Mr.  Clinger.  Thank  you,  Mr.  Chairman.  Mr.  Fultz,  thank  you 
for  your  always  helpful  contributions  to  the  deliberations  of  the 
committee. 

Over  the  years  GAO  has  looked  at  the  program  and  issued  a 
number  of  reports.  How  many  reports  have  you  issued  on  the 
Superfund  program? 

Mr.  FULTZ.  I  would  suppose  it  is  probably  over  100.  In  fact,  we 
do  have  attached  to  my  statement  today  an  appendix  that  lists 
what  I  consider  to  be  the  primary  reports,  many  of  which  have 
been  done  for  this  subcommittee. 

Mr.  Clinger.  Right.  Obviously  all  of  the  reports  presumably  con- 
tain some  recommendation  as  to  how  the  program  could  be  im- 
proved, how  it  could  be  made  more  efficient  and  effective? 
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Mr.  FULTZ.  Yes. 

Mr.  Clinger.  Just  a  ballpark  guess  on  your  part,  how  many  of 
those  recommendations  have  actually  been  implemented? 

Mr.  FULTZ.  I  would  say  something  in  the  range  of  40  or  50  per- 
cent. 

Mr.  Clinger.  Major  ones  have  not  been? 

Mr.  FuLTZ.  Major  ones  have  probably  not,  yes. 

Mr.  Clinger.  Of  the  massive  amounts  of  money  that  have  al- 
ready been  spent  and  are  projected  to  be  spent,  have  you  had  a 
chance  to  observe  how  much  of  that  has  actually  gone  into  cleanup 
and  how  much  has  been  soaked  up  in  other  areas  like  litigation? 
Have  we  really  gotten  much  of  a  bang  for  our  bucks  over  the  years? 

Mr.  FuLTZ.  I  think  Mr.  Donaghy  can  provide  some  information, 
but  if  I  could  just  say  that  it  is  my  feeling  that  a  lot  of  the  money 
has  not  gone  into  what  I  would  call  cleaning  up,  shovel  digging  up 
dirt  and  cleaning  up  the  site.  I  don't  think  a  lot  of  the  money  has 
gone  for  that.  It  has  gone  for  transaction  costs  and  legal  fees  and 
other  fees. 

Mr.  Clinger.  That  is  why  we  have  such  a  pitiful  performance 
record  in  terms  of  sites  actually  cleaned  up  and  closed. 

Mr.  Fultz.  That  is  correct.  In  fact,  if  would  you  like,  Mr. 
Donaghy  could  provide  some  more  detail. 

Mr.  Clinger.  It  would  be  very  helpful. 

Mr.  Donaghy.  Our  figures  show  that  about  60  percent  of  the 
funds  that  have  been  spent  over  the  last  10  years 

Mr.  Clinger.  This  is  both  Federal  and  private? 

Mr.  Donaghy.  No.  This  would  just  be  out  of  the  EPA  appropria- 
tion. 

Mr.  Clinger.  Right. 

Mr.  Donaghy.  Have  gone  for  cleanup.  Most  of  that  to  contractors 
who  actually  do  the  cleanup  work.  Another  14  percent  where  it  was 
spent  for  the  enforcement  effort,  and  8  percent  for  research  and  de- 
velopment, and  18  percent  for  program  administration.  About  60 
percent  went  for  cleanup. 

Mr.  Clinger.  Do  you  think  that  is  a  reasonable  ratio  or  should 
we  be  doing  a  better  job? 

Mr.  Fultz.  I  would  like  to  see  us  do  a  better  job.  And  I  think 
in  fairness  to  EPA  there  has  been  a  learning  curve  here.  We  are 
far  beyond  that,  however.  I  think  in  the  earlier  years,  there  was 
money  that  just  had  to  be  spent  to  get  started.  But  it  is  now  time — 
and  certainly  when  you  see  the  numbers  that  we  are  talking  about 
here  this  morning,  it  is  very  important  that  they  prioritize.  It  is 
very  important  that  the  worst  sites  get  cleaned  up  first  and  that 
actual  cleanup  is  done. 

Mr.  Clinger.  There  is  a  tendency,  I  think,  in  this  type  of  pro- 
gram, to  take  the  easy  sites  first  because  they  don't  pose  the  prob- 
lems of  trying  to  figure  out  what  to  do.  Therefore  there  is  a  tend- 
ency to  take  the  ones  that  perhaps  pose  the  least  risk  and  are  the 
easiest  to  deal  with  just  because  they  are  easiest  to  deal  with,  not 
because  they  represent  a  severe  threat  to  the  environment. 

Mr.  Fultz.  I  think  that  is  fair  and  I  certainly  think  that  is  fair 
when  you  consider  the  Federal  facilities,  like  the  DOE  weapons 
complex.  I  would  hazard  to  guess  the  real  cost  of  cleaning  up  those 
facilities. 
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Mr.  Clinger.  One  of  the  things  that  causes  me  some  angst  is  the 
question  of  industrial  sites  that  have  been  abandoned  and  now  are 
sitting  out  there  with  nothing  happening,  providing  no  economic 
benefit  to  anybody,  and  a  large  part  of  the  reason  for  that  is  be- 
cause of  the  risk  involved  in  somebody  trying  to  take  those  over. 
Do  you  think  that  this  bill  that  we  have  before  us  adequately  ad- 
dresses that  concern? 

Mr.  FULTZ.  I  think  it  does. 

Mr.  Clinger.  Do  you  think  it  would  remove  the  impediments  to 
a  potential  developer  that  exist  under  existing  law? 

Mr.  FULTZ.  I  think  maintaining  the  liability  clause  is  very  impor- 
tant. We  have  seen  that,  again,  going  back  to  the  DOE  complex, 
that  when  DOE  indemnified  the  contractors,  the  figure  that  you 
see  before  you  today  is  the  result. 

Mr.  Clinger.  One  of  the  concerns  I  have  about  whatever  we  do 
is  unfunded  mandates,  and  I  guess  the  question  is,  are  there  any 
unfunded  mandates  in  this  proposal?  Is  it  a  responsibility  on  the 
part  of  the  States  to  pick  up  a  portion  of  the  orphan  share? 

Mr,  FuLTZ.  As  I  said  in  my  prepared  statement  and  in  my  sum- 
mary, I  think  it  is  important  for  you  and  other  Members  of  Con- 
gress to  understand  the  true  extent  of  these  cost  implications.  We 
have  seen  that  the  estimates  that  have  been  provided  are  probably 
what  I  would  call  very  soft,  and  I  would  expect  that  the  cost  in- 
creases will  occur. 

Mr.  Clinger.  Thank  you,  Mr.  Chairman. 

Mr.  Synar.  Mrs.  Thurman  for  5  minutes. 

Mrs.  Thurman.  Thank  you,  Mr.  Chairman.  Mr.  Fultz,  you  have 
highlighted  how  important  it  is  to  prioritize  in  order  to  spend  re- 
sources in  the  most  effective  manner.  Your  testimony  also  notes 
that  there  are  several  ways  in  which  the  administration's 
Superfund  reauthorization  bill  could  be  strengthened  to  make  effi- 
cient use  of  tax  dollars  and  trust  fund  resources  and  to  protect 
human  health  and  the  environment. 

Let's  talk  about  the  cost  of  paying  for  the  so-called  orphan  share 
of  liability  at  the  site  attributable  to  PRP's  that  are  either  unwill- 
ing or  unable  to  pay  their  share  of  cleanup  costs.  How  large  is  the 
orphan  share  at  a  typical  Superfund  site? 

Mr.  FuLTZ.  EPA  estimates  that  the  orphan  share  has  been  about 
25  percent  of  the  cost  expended. 

Mrs.  Thurman.  OK.  Has  the  EPA  estimated  what  impact  absorb- 
ing the  orphan  share  will  have  on  the  trust  fund  annually? 

Mr.  Fultz.  EPA  and  0MB  have  estimated  that — and  according 
to  their  calculations,  it  would  be  about  $200  million,  although  we 
have  talked  to  the  EPA  officials  and  they  believe  that  this  perhaps 
is  low. 

Mrs.  Thurman.  You  noted  that  the  agency's  orphan  share  cal- 
culation was  based  on  cost  estimates  contained  in  the  EPA  cleanup 
plans  or  records  of  decisions  which  are  done  before  actual  cleanup 
starts.  How  reliable  have  the  cost  estimates  contained  in  EPA 
records  of  decisions  been  when  compared  with  actual  numbers  of 
cleanup  costs? 

Mr.  Fultz.  I  would  have  to  characterize  them  as  not  reliable.  We 
have  found  that  most  times  they  are  much  lower  than  the  actual 
cleanup  cost. 
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Mrs.  Thurman.  So  EPA  may  have  underestimated  how  much  it 
will  cost  the  trust  fund  to  pay  the  orphan  share  of  cleanup  costs? 

Mr.  FuLTZ.  Based  upon  what  we  know,  I  would  not  be  com- 
fortable in  saying  they  have  adequately  estimated  the  cost. 

Mrs.  Thurman.  The  administration  bill  provides  for  mandatory 
appropriations  capped  at  $300  million  a  year  to  cover  the  cost  of 
the  orphan  share.  What  happens  if  the  cost  of  the  orphan  share  ex- 
ceeds the  $300  million  cap  in  a  given  year? 

Mr.  FuLTZ.  That  is  a  very  good  question,  and  that  is  something 
we  are  not  sure  that  EPA  has  really  thought  through.  If  the  cap 
is  exceeded,  then  they  say  they  could  come  back  to  you  and  ask  for 
an  additional  appropriation.  They  say  they  could  also  delay  pay- 
ments and/or  perhaps  come  back  and  ask  for  the  cap  to  be  raised, 
but  as  Mr.  Clinger  mentioned,  once  you  pass  legislation  of  this  na- 
ture, it  is  very  difficult  to  do.  So  we  really  don't  think  they  have 
thought  this  through. 

Mrs.  Thurman.  How  likely  is  it  that  the  agency  will  hit  the  cap 
in  any  given  year? 

Mr.  FuLTZ.  Well,  we  have  seen  examples.  In  just  one  site  alone, 
$30  million  went  for  the  orphan  share — although  this  certainly 
may  not  be  the  rule.  So  one  site  can  account  for  10  percent  of  the 
cap,  it  is  very  possible  that  you  are  going  to  exceed  that  cap. 

Mrs.  Thurman.  Your  testimony  notes  that  H.R.  3800  contains  a 
provision  that  would  shift  a  large  part  of  the  cost  for  long-term  op- 
eration and  maintenance  at  a  site  from  States  to  the  Federal  Gov- 
ernment. 

As  I  understand  it,  under  current  law.  States  are  responsible  for 
assuring  payment  of  100  percent  long-term  operation  and  mainte- 
nance cost  if  the  PRP  is  not  available  to  pay  for  the  O&M. 

So  for  sites  that  States  currently  would  have  to  call — pay  all  of 
the  O&M  costs,  the  legislation  would  decrease  the  State  cost  share 
to  15  percent  of  operation  and  maintenance  costs  by  having  the 
Federal  Government  pick  up  85  percent  of  the  O&M  at  funding-led 
sites.  At  the  same  time.  State  share  for  remedial  action  costs  would 
increase  from  10  percent  to  15  percent.  Is  that  a  fair  trade  to  have 
and  what  is  the  extent  of  the  cost  shift? 

Mr.  FuLTZ.  OK.  EPA  and  0MB  have  calculated  this  would  be  a 
wash,  or  that  the  increase  that  the  States  would  pay  compared  to 
the  increase  that  the  Federal  Government  would  be  asked  to  pay 
would  be  a  wash.  However,  we  don't  think  that  is  the  case.  We 
have  seen  estimates  that  O&M,  for  a  10-year  period,  cleanup  plans 
to  be  signed  from  fiscal  years  1997-2006  could  reach  between  $2.5 
and  $3.6  billion. 

If  these  figures  are  anywhere  near  close  to  being  accurate,  I  don't 
think  you  are  going  to  have  a  wash  and  I  would  suggest  that  the 
Federal  Government  will  have  to  pick  up  more  than  what  we  now 
believe. 

Mrs.  Thurman.  How  many  Superfund  cleanups  will  require  long- 
term  operation  and  maintenance  costs? 

Mr.  FULTZ.  According  to  data  that  we  issued  in  a  report  that  we 
issued  in  1993,  about  40  percent  of  the  sites  that  have  been  near- 
ing  completion  will  require  some  type  of  long-term  operation  and 
maintenance. 

Mrs.  Thurman.  Thank  you. 
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Mr.  Synar.  Mr.  Mica,  5  minutes. 

Mr.  Mica.  Thank  you,  Mr.  Chairman. 

I  just  want  to  state  for  the  record,  sometimes  the  Chairman  and 
I  have  Httle  differences  but  very  often  we  are  on  target,  and  I  want 
to  pubHcly  compHment  him:  first,  for  asking  for  this  study,  and  sec- 
ond, to  compliment  him  on  getting  the  response  back  so  that  we 
can  incorporate  some  of  these  recommendations  for  the  improve- 
ment of  whatever  final  legislation  we  adopt.  But  it  is  timely  and 
I  think,  from  what  I  have  seen,  it  can  be  very  helpful  to  us. 

In  that  regard,  Assistant  Comptroller  General  Fultz,  I  have  a 
question.  Given  your  statement  here  and  also  the  history  of  the 
EPA,  which  is  pretty  dismal  on  following  its  own  policy,  you  said 
in  1989,  the  EPA  established  a  policy  and  subsequently  issued 
guidance  on  addressing  the  worst  sites  first. 

Mr.  FuLTZ.  Yes. 

Mr.  Mica.  And  you  also  stated  that  they  ignored  their  own  pol- 
icy. 

Mr.  Fultz.  The  regions  have  not  implemented  that  policy,  that 
is  correct. 

Mr.  Mica.  And  the  Energy  and  Commerce  bill  really  doesn't  have 
provisions  that  address  this  in — or  would  resolve  this  problem;  is 
that  correct? 

Mr.  Fultz.  Well,  we  believe  that  risk  should  play  a  much  greater 
part  than  what  it  has  in  the  past.  It  is  very  possible  that  when  that 
legislation  was  drafted,  it  was  anticipated  that  the  regions  were 
implementing  EPA's  policy  of  ranking  sites  according  to  their  rel- 
ative risk. 

Mr.  Mica.  But  you  reviewed  the  Energy  and  Commerce  bill? 

Mr.  Fultz.  Right. 

Mr.  Mica.  And  it  doesn't  have 

Mr.  Fultz.  It  does  not  address  risk,  no. 

Mr.  Mica.  So  do  you  have  any  recommendations? 

One  of  the  problems  I  have  is  they  don't  listen  to  their  own  pol- 
icy. Sometimes  they  don't  listen  to  the  law.  Do  you  have  any  way 
we  could — could  you  come  back  with  a  recommendation  to  me  or 
the  committee  with  some  language  that  you  think  would  hold  their 
feet  to  the  fire? 

Mr.  Fultz.  Well,  I  think  one  thing — in  fact,  this  has  been  a  con- 
tinual problem  that  we  have  seen  in  the  EPA  administration  of  the 
Superfund.  Regulations  are  issued  or  guidelines  are  issued  and 
then  the  regions  just  didn't  follow  them.  The  same  thing  was  true 
with  the  transaction  costs.  I  believe  I  sat  before  this  committee 
back  in  November  and  told  you  that.  It  is  simply  a  matter  that  the 
EPA  headquarters  has  to  take  the  responsibility  for  ensuring  that 
its  guidelines  are  implemented.  They  have  to  be  proactive  in  mak- 
ing sure  the  regions  are  following  what  they  are  directed  to  do. 

Mr.  Mica.  Would  you  recommend  that  we,  in  fact,  in  legislative 
statutory  language,  establish  some  system  so  that  there  could  be 
better  ranking  of  hazardous  waste  sites,  establishing  an  NPL  sta- 
tus and  also  a  cleanup  order? 

Mr.  Fultz.  I  think  if  you  stressed  the  importance  of  risk  and  its 
importance  into  this  process,  then  I  would  hope  that  the  EPA  Ad- 
ministrator would  follow  that  and  take  that  lead  and  develop  sys- 
tems and  processes  for  assuring  that  that  is  done. 
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Mr.  Mica.  One  of  the  other  problems  I  have  with  the  EPA  is 
their  incredibly  horrible  history  of  recovery,  even  under  the  current 
system.  I  think  you  spoke  very  briefly  to  this.  I  think  you  estimated 
somewhere  over  $3  billion  may  be  potentially  lost  in  recovery. 
Some  estimates  I  have  seen  by  some  independent  reports  are  as 
close  to  $4.8  or  $5  billion.  Some  of  this  is  due  to  just  the  pure  in- 
eptness  of  the  agency.  Also,  some  is  due,  I  guess,  to  the  statute  of 
limitations  expiring  and  not  recovering.  Did  you  see  anything  in 
the  proposed  legislation  that  will  address  and  correct  this? 

Mr.  FuLTZ.  EPA  has  proposed  a  rule  that  would  address  the 
issue  of  indirect  costs  which  would  provide  them  with  more  cost  re- 
covery opportunities.  They  issued  this  rule  as  a  proposal.  We  un- 
derstand that  the  comments  on  that  proposal  were  very  negative 
and  EPA  is  now  in  the  process  of  rethinking  or  revising  its  pro- 
posed rule.  That  is  something  that  you  might  want  to  address  with 
the  Administrator  when  she  testifies. 

Mr.  Mica.  I  am  sure  we  will.  Also,  you  didn't  address  the  ques- 
tion of  extending  the  statute  of  limitations.  Is  some  longer  term  of 
liability  for  polluters  to  pay  and  in  recovery? 

Mr.  FuLTZ.  We  did  not  address  that,  no. 

Mr.  Mica.  What  is  your  recommendation?  Do  you  have  a  rec- 
ommendation? Is  that — it  seems  to  me  it  might  be — if  you  are  say- 
ing it  is  $3  billion  and  I  am  saying  it  is  close  to  $5  billion,  that 
looks  like  a  problem  area  that  we  should  address. 

Mr.  FuLTZ.  I  would  agree  it  is  a  problem  area.  I  would  have  to 
check  with  counsel  before  I  would  be  in  a  position  to  say  that  we 
would  suggest  extending  the  statute. 

Mr.  Synar.  Mr.  Mica,  let  me  stop  you  at  that  point.  We  will  have 
the  second  round.  Mrs.  Pryce  for  5  minutes. 

Mr.  Mica.  Thank  you. 

Ms.  Pryce.  Thank  you.  Thank  you,  Mr.  Chairman,  for  holding 
this  very  important  hearing  and  thank  you,  gentlemen,  for  your 
time  today. 

Assistant  Comptroller  General,  having  examined  H.R.  3800,  do 
you  have  any  other  concerns  about  this  legislation  that  have  not 
been  addressed  yet  today,  and  any  other  recommendations? 

Mr.  FULTZ.  I  believe  our  prepared  statement  and  my  summary 
addresses  the  main  points.  We  think  risk  ought  to  be  considered 
in  the  legislation.  We  also  think  that  certain  cost  recovery  mecha- 
nisms ought  to  be  included. 

Ms.  Pryce.  OK.  In  your  briefing  report,  you  mention  that  one  of 
EPA's  key  policy  objectives  is  to  address  the  worst  sites  first,  and 
this  may  have  been  covered  before  I  got  here  and  if  it  has,  please 
just  answer  briefly  for  my  edification. 

Mr.  FuLTZ.  Sure. 

Ms.  Pryce.  And  that  EPA  headquarters  leaves  that  task  of  set- 
ting priorities  to  the  regions,  yet  the  regions  don't  yet  rank  by  risk. 

Now,  you  made  reference  to  Region  5  developing  some  guidelines. 
Is  this  being  encouraged  by  headquarters?  What  steps  are  being 
taken  to  get  the  regions  back  on  track?  Are  you  familiar  with  what 
is  going  on? 

Mr.  FuLTZ.  To  my  knowledge,  there  has  been  no  additional  em- 
phasis or  reemphasis  of  implementing  this  policy  guidance  which 
the  EPA  headquarters  has  put  out.  However,  I  would  stress  again 
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that  we  think  Region  5  is  doing  a  very  good  effort.  We  have  looked 
at  the  project  that  they  have  under  way  to  identify  the  criteria. 
Perhaps  once  they  complete  that,  it  can  be  shared  throughout  the 
entire  regional  office  structure  within  EPA  and  then  the  other  re- 
gions can  follow  suit  with  what  Region  5  is  doing. 

Ms.  Pryce.  Would  that  be  a  recommendation  of  yours? 

Mr.  FULTZ.  Not  a  formal  recommendation.  That  would  be  a  very 
strong  suggestion  that  the  Administrator  might  consider  getting 
some  more  detailed  information  about  what  Region  5  is  doing. 

Ms.  Pryce.  I  noted  that  the  number  of  sites  on  the  national  pri- 
orities list  has  exploded  from  400  to  4,500  since  the  Superfund  was 
enacted.  To  what  do  you  attribute  this? 

Mr.  FuLTZ.  Well,  I  think  we  are  finding  that  there  are  just  more 
sites  out  there  than  what  we  originally  thought,  and  the  extent  of 
contamination  is  greater  than  what  we  as  a  Nation  had  thought. 
I  would  caution  that  the  list  today  is  only  1,300.  The  4,500  is  what 
is  anticipated  that  we  eventually  will  need  to  clean  up.  Right  now 
today  there  are  only  1,300  on  the  list. 

Ms.  Pryce.  In  discussing  the  role  of  the  States,  the  report  notes 
that  the  States  may  clean  up  sites  under  their  own  remediation 
programs  without  EPA's  knowledge.  Are  the  States  held  to  the 
same  cleanup  standards  that  EPA  would  apply  to  remediation  of 
contaminated  sites? 

Mr.  FuLTZ.  No,  they  are  not. 

Ms.  Pryce.  What  is  the  difference? 

Mr.  FuLTZ.  There  are  just  different  cleanup  standards  that  can 
be  applied.  We  think  that  is  why  it  is  important  that  the  sites  that 
the  States  are  cleaning  up  need  to  be  identified.  EPA  and  the 
Members  of  Congress  need  to  know  which  sites  they  are.  The 
American  public,  in  our  opinion,  has  the  right  to  know  the  true  ex- 
tent of  contamination  throughout  the  country. 

Ms.  Pryce.  Thank  you  very  much,  sir. 

Mrs.  Thurman  [presiding].  Mr.  Hastert. 

Mr.  Hastert.  I  have  no  questions. 

Mrs.  Thurman.  Mr.  Fultz,  current  statutes  prohibits  EPA  from 
assessing  the  interest  on  its  cost  before  it  demands  payment  from 
responsible  parties.  How  has  this  provision  cost  fund  money? 

Mr.  FuLTZ.  Well,  it  takes  time.  Once  a  site  is  identified  as  need- 
ing cleanup,  and  if  EPA  can't  immediately  identify  who  is  respon- 
sible, EPA  will  go  in  and  clean  up  the  site.  Then  an  effort  is  made 
to  find  out  who  is  responsible.  This  can  take  a  period  of  years,  and 
only  once  EPA  identifies  a  responsible  party,  can  it  begin  the  proce- 
dures for  recovering  the  costs. 

Mrs.  Thurman.  Why  do  you  think  it  takes  so  many  years  for 
EPA  to  demand  payment  from  PRP's? 

Mr.  FuLTZ.  Some  of  it  I  think  is  legitimate  because  it  just  takes 
time  to  do  the  research  and  characterization  necessary.  However, 
I  don't  believe  this  has  received  a  high  priority  within  the  EPA  and 
within  the  regions.  Also,  it  just  takes  time  to  go  after  the  potential 
responsible  parties  once  you  do.  But  I  think  there  have  been  some 
staffing  shortages,  and  they  just  haven't  put  the  emphasis  that 
they  needed  to  in  this  area. 

Mrs.  Thurman.  How  much  more  money  could  the  Federal  Gov- 
ernment recover  from  the  fund  by  assessing  interest  from  the  dates 
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funds  are  actually  expended  and  charging  a  commercial  interest 
rate? 

Mr.  FULTZ.  Actually  the  amount  of  money  we  are  talking  about 
is  fairly  substantial.  We  issued  a  report  back  in  1991  that  showed 
that  if  EPA  were  allowed  to  go  and  seek  restitution  for  the  funds 
when  they  began  the  clean  up,  and  if  they  were  allowed  to  charge 
market  rate  interest,  then  for  just  1  year  alone  that  figure  is  over 
$100  million.  So  we  are  talking  a  substantial  amount  of  money 
here. 

Mrs.  Thurman.  And  does  the  administration's  reauthorization 
proposal  make  these  changes? 

Mr.  FuLTZ.  No,  it  does  not. 

Mrs.  Thurman.  Mr.  Fultz,  your  testimony  also  noted  that  EPA's 
definition  of  recoverable  indirect  costs  does  not  adequately  address 
all  of  the  agency's  costs  and  as  a  result,  EPA  has  excluded  $3.3  bil- 
lion of  its  indirect  costs  through  fiscal  year  1993  from  its  recovery 
efforts.  In  Mr.  Synar's  terms,  that  is  a  pack  of  money. 

Mr.  Fultz.  That  is  a  huge  amount  of  money.  I  would  agree. 

Mrs.  Thurman.  What  kind  of  costs  is  EPA  leaving  out  of  its  defi- 
nition of  recoverable  indirect  costs? 

Mr.  Fultz.  Examples  include  preliminary  cost  estimates  to  make 
initial  indications  about  how  serious  the  problem  is,  research  and 
development  costs,  and  just  basic  start-up  costs. 

Mrs.  Thurman.  And  so  these  indirect  costs  are  paid  with  tax- 
payer dollars  rather  than  trust  fund  dollars;  is  that  correct? 

Mr.  Fultz.  No,  these  costs  are  paid  from  the  Superfund  trust 
fund  dollars. 

Mrs.  Thurman.  Is  there  a  requirement  in  the  current  statute 
prohibiting  the  EPA  from  defining  recoverable  costs  more  broadly? 

Mr.  Fultz.  No,  as  a  matter  of  fact,  there  is  not.  We  have  rec- 
ommended to  EPA  that  they  do  this,  and  that  is  the  rule  that  I 
mentioned  that  they  currently  have  under  consideration. 

Mrs.  Thurman.  Do  you  think  there  should  be  a  directive  to  EPA 
in  the  reauthorization  bill  to  specifically  authorize  the  recovery  of 
Superfund's  indirect  costs? 

Mr,  Fultz.  Yes,  we  would. 

Mrs.  Thurman.  Mr.  Fultz,  again,  from  Mr.  Synar,  since  he  went 
to  vote  and  left  me  here  in  charge,  I  will  tell  you  what  he  was 
going  to  say  to  you. 

Mr.  Fultz.  Yes. 

Mrs.  Thurman.  GAO  has  done  an  excellent  job,  and  I  think  you 
have  pointed  out  a  number  of  constructive  criticisms  of  the  bill's 
provisions  that  I  hope  can  be  corrected  before  the  bill  goes  to  the 
floor.  We  thank  you  for  being  here. 

Mr.  Hastert.  Can  I  ask  one  question  before  you  release  this 
man?  May  I? 

Mrs.  Thurman.  Absolutely. 

Mr.  Hastert.  Mr.  Fultz. 

Mr.  Fultz.  Yes. 

Mr.  Hastert.  House  Resolution  3800  does  not  eliminate  retro- 
active liability,  is  that 

Mr.  Fultz.  That  is  correct. 
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Mr.  Hastert.  Many  Members  and  groups  have  exposed — are  ex- 
posed and  have  expressed  concerns  that  it  is  not  eliminated  in  the 
administration's  reform  proposal.  What  is  your  opinion  about  this? 

Mr.  FuLTZ.  We  think  it  ought  to  be  included.  Retroactive  liability 
ought  to  be  included  and  maintained. 

Mr.  Hastert.  Why? 

Mr.  FULTZ.  Because  we  have  found  in  reviewing  programs  like 
this  and  other  Federal  programs  that  if  you  relieve  a  person  of  re- 
sponsibility and  liability,  then  the  assurance  that  they  are  going  to 
conduct  their  business  in  a  safe  and  environmentally  sound  man- 
ner just  isn't  there. 

And  I  think  that  is  what  we  have  found,  sir,  in  the  Department 
of  Energy  complex,  that  going  back  several  years,  DOE  and  its 
predecessor  agencies  indemnified  the  contractors.  Basically  DOE 
said  if  there  is  a  mistake,  we  will  be  responsible,  and  if  you  notice 
the  chart  to  my  right,  today  the  potential  cost  for  cleaning  up  the 
DOE  complex  from  an  environmental  standpoint  is  estimated  to  be 
$360  billion  that  we  know  of  today.  We  think  a  large  portion  of 
that  is  because  people  just  were  not  liable,  were  not  responsible  for 
those  cleanups. 

Mr.  Hastert.  Thank  you. 

Mrs.  Thurman.  I  am  going  to  follow  up.  When  you  say  that  li- 
ability ought  to  be  kept  in  there,  does  that  include  retroactive  li- 
ability or  are  you  tailing  about  just  after,  I  think  it  was  1986  or 
something  around  there  that  was  being  talked  about  letting  go? 

Mr.  FuLTZ.  I  believe  it  is  1986,  but  we  think  it  should  be  retro- 
active, yes. 

Mrs.  Thurman.  Mr.  Fultz,  let  me  tell  you  a  concern  that  I  have. 
We  have  had  several  people  in  my  district  come  to  me  because  they 
had  to  actually  go  back  and  follow  paper  trails,  as  far  back  as  1968, 
and  sometimes  they  weren't  even  the  owners  or  it  was  family 
owned  and  they  are  having  to  come  up  with  IRS  reports  and  sev- 
eral other  forms.  It  seems  to  me  that  we  ought  to  be  concerned 
about  getting  things  cleaned  up  and  using  the  dollars  for  clean  up 
versus  litigation. 

If  the  risks  are  there  and  it  creates  a  problem  within  our  envi- 
ronment, whether  it  is  water  sources  or  whatever,  I  understand 
why  you  might  want  liability  but  the  idea  of  actually  cleaning  it 
up  and  getting  it  done  seems  more  important  to  me  than  just  fol- 
lowing paper  trails  and  trying  to  figure  out  who  might  be  liable. 

Mr.  Fultz.  We  would  agree  with  that,  but  the  fact  that  liability 
is  there  does  not  rule  out  the  possibility,  and  EPA  does  it  every 
day,  of  going  in  and  cleaning  up  the  sites  that  are  a  risk  and  then 
seeking  recovery  from  those  that  they  can  find  responsible  for  it. 

The  fact  that  a  site  is  posing  a  potential  risk  to  the  human 
health  or  the  environment  should  not  stop  EPA  from  going  in.  In 
fact,  they  do.  That  is  a  large  portion  of  the  orphan  share  that  they 
do  go  after,  but  that  does  not  stop  EPA  from  cleaning  up  the  site. 
We  think  that  is  obviously  very  good  and  we  think  EPA  has  done 
a  good  job  of  this  where  it  has  occurred. 

Mrs.  Thurman.  Thank  you. 

Mr.  Syt-jar  [presiding].  One  final  question.  If  we  could.  Let  me 
ask  you  to  respond  to  some  comments  which  Rich  Gk)ld,  Assistant 
to  Administrator  Browner,  apparently  made  to  a  trade  press  re- 
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porter  about  GAO's  review  and  report  for  us.  According  to  a 
June 

Mr,  FULTZ.  Excuse  me,  who  is  this  gentleman? 

Mr.  Synar.  Rich  Gold,  the  Assistant  Administrator. 

According  to  a  June  23  article  in  Environmental  Week,  Mr.  Gold 
said  about  your  report  that  he  was  glad  GAO  didn't  have  concerns 
over  the  major  components  of  the  Superfund  bill  now  before  Con- 
gress. The  report  quotes  him  as  saying,  "We  are  glad  they  didn't 
have  problems  with  the  fair  share  liability  plan,  for  the  environ- 
mental insurance  resolution  fund,  for  retaining  retroactive  liabil- 
ity." 

Now,  if  my  memory  serves  me,  Mr.  Fultz,  we  didn't  ask  GAO  to 
review  or  comment  on  any  of  those  issues.  Have  you  endorsed  those 
provisions  cited  by  Mr.  Gold? 

Mr.  Fultz.  No,  we  have  not.  In  fact,  I  would  state  for  the  record, 
sir,  that  to  my  knowledge,  Mr.  Gold  has  not  received  a  copy  of  our 
report.  I  will  be  glad  to  send  him  a  copy  when  it  is  released. 

Mr.  Synar.  Thank  you. 

I  am  going  to  leave  the  record  open  for  all  Members  because  we 
are  running  back  and  forth  and  I  know  some  may  have  additional 
questions. 

Let  me  thank  you  for  the  excellent  job  that  you  have  done,  and 
I  cannot  imagine  over  the  years  in  the  group  that  you  have  headed 
up  and  the  ones  that  are  with  you  today  that  could  have  done  a 
better  job  of  keeping  this  country  aware  of  this  problem. 

You  talked  about  40  to  50  reports.  I  would  suspect  between  you 
all  and  us  we  have  done  about  as  much  of  a  thorough  review  of  this 
program  as  anyone  in  the  country,  so  you  are  to  be  commended  and 
thanked  and  we  will  return  to  this  issue. 

Mr,  Fultz.  Thank  you  very  much  and  we  will  be  glad  to  work 
with  you. 

Mr.  Synar.  Our  next  witness  and  final  witness  today  is  the  Hon- 
orable Carol  M.  Browner,  Administrator  of  the  EPA.  She  will  be  ac- 
compamied  by  Elliott  Laws,  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response;  Alicia  Munnell,  Assistant  Sec- 
retary for  Economic  Policy  at  the  Department  of  Treasury. 

Carol,  as  you  know,  the  policy  of  the  subcommittee  is  to  swear 
in  all  witnesses.  We  would  ask  anyone  from  EPA  or  Treasury  who 
is  going  to  testify  to  take  the  oath. 

First  of  all,  do  any  of  you  have  any  objections?  If  not,  please 
stand  and  raise  your  right  hand. 

[Witnesses  sworn.] 

Mr,  Synar.  Ms.  Browner,  welcome.  This  is  your  first  appearance 
before  the  subcommittee  with  oversight  jurisdiction  over  your  agen- 
cy and  we  look  forward  to  your  testimony  today  about  something 
that  is  dear  to  this  subcommittee's  heart  and  this  Member's  heart. 

Your  entire  testimony  will  be  made  part  of  the  record  and,  at 
this  time,  the  floor  is  yours. 
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STATEMENT  OF  CAROL  M.  BROWNER,  ADMINISTRATOR,  U.S. 
ENVIRONMENTAL  PROTECTION  AGENCY,  ACCOMPANIED  BY 
ELLIOTT  LAWS,  ASSISTANT  ADMINISTRATOR  FOR  SOLID 
WASTE  AND  EMERGENCY  RESPONSE;  AND  ALICIA  MUNNELL, 
ASSISTANT  SECRETARY  FOR  ECONOMIC  POLICY,  U.S.  DE- 
PARTMENT OF  TREASURY 

Ms.  Browner.  Thank  you,  Mr.  Chairman.  There  are  no  members 
of  the  subcommittee  here. 

Mr.  Synar.  You  are  going  to  wish  they  weren't  here. 

Ms.  Browner.  No.  I  am  looking  forward  to  resolving  a  lot  of  con- 
fusion that  I  think  has  been  created,  so  actually  we  hope  they  do 
return  so  we  can  set  the  record  straight. 

We  appreciate  the  opportunity  to  appear  before  this  committee. 
The  work  of  this  committee  is  extremely  important  to  the  Environ- 
mental Protection  Agency. 

As  you,  Mr.  Chairman,  and  others  are  aware,  the  Clinton  admin- 
istration has  spent  a  tremendous  amount  of  time  in  developing  a 
proposal  to  reform  the  Superfund  law.  We  at  the  Environmental 
Protection  Agency  have  worked  with  our  colleagues  in  numerous 
other  departments  and  agencies  for  over  the  past  year  in  formulat- 
ing the  proposal  that  has  been  submitted  to  the  Congress. 

We  believe  that  the  package  that  we  have  presented  to  the  Con- 
gress will  change  fundamentally  the  way  that  Superfund  works. 
This  package  is  the  result  of  an  unprecedented  amount  of  outreach 
and  involvement  with  a  broad  range  of  parties  with  firsthand  expe- 
rience in  the  Superfund  program,  people  who  actually  work  at  the 
sites,  live  by  the  sites,  and  those  who  pay  for  the  cleanups.  We  in- 
cluded industry,  environmentalists,  community  groups,  environ- 
mental justice  advocates.  State  and  local  governments,  and  the  in- 
surance industry. 

H.R.  3800  has  very  strong  support  among  these  groups,  including 
endorsements  from  groups  ranging  from  the  Chemical  Manufactur- 
ers Association,  the  Business  Roundtable,  Sierra  Club,  and  the  En- 
vironmental Defense  Fund.  We  are  confident,  Mr.  Chairman,  that 
passage  of  this  legislation  will  result  in  a  faster,  fairer,  and  more 
efficient  Superfund  program  of  which  we  will  all  be  proud,  and  we 
look  forward  to  working  with  you,  the  members  of  this  subcommit- 
tee, to  see  it  enacted  into  law  this  year. 

As  you  are  aware,  H.R.  3800  recently  received  unanimous  sup- 
port in  the  House  Committee  on  Energy  and  Commerce.  We  re- 
cently testified  before  the  House  Committee  on  Public  Works  and 
Transportation,  and  we  are  here  today  to  answer  the  very  impor- 
tant questions  of  this  subcommittee  in  the  hope  of  also  securing  the 
support  of  this  subcommittee  for  reauthorization  of  Superfund  this 
year. 

We  want  to  thank  the  efforts  of  your  staff  and  the  staff  of  many 
in  the  Congress  who  have  worked  on  Superfund  reform.  They  also 
have  brought  a  level  of  knowledge,  a  level  of  professionalism  to 
these  discussions,  and  we  are  verj',  very  appreciative. 

The  bill  that  is  before  you  today  represents  a  delicate  balance, 
a  fragile  consensus  among  many  diverse  interests.  We  believe  it  is 
important  to  proceed  quickly,  yet  cautiously,  or  we  will  lose  the 
benefit  of  a  much  improved  Superfund  program. 
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In  short,  time  is  of  the  essence.  Program  authority  for  Superfund 
expires  at  the  end  of  this  fiscal  year.  Taxing  authority  will  expire 
at  the  end  of  the  next  fiscal  year.  Failure  to  authorize  Superfund 
in  this  Congress,  as  it  occurred  in  1986,  could  interrupt  cleanups 
in  progress,  necessitate  the  termination  of  Government  contracts, 
environmental  cleanup  and  environmental  technology  industries  as 
it  did  in  1986,  impose  additional  administrative  costs,  and  preclude 
the  start  of  new  cleanup  activities. 

Consequently,  the  administration  and  virtually  all  parties  en- 
trusted with  Superfund  agree  that  it  is  in  our  national  interest  to 
ensure  that  Superfund  is  reauthorized  this  year. 

Mr.  Chairman,  I  would  like  to  outline  what  we  believe  to  be  the 
problems  with  Superfund  and  then  the  solutions  that  we  propose. 
I  also  recognize  that  in  your  letter  of  invitation  there  were  some 
specific  issues  that  you  asked  us  to  speak  to  and  I  will  do  that. 

I  would  note,  as  the  GAO  representative  just  noted,  that  I  have 
not  seen  the  GAO  report.  It  is  my  understanding  that  it  will  be  re- 
leased today.  We  were  allowed  to  review  a  draft  copy  of  the  testi- 
mony regarding  the  report  and  then  had  to  return  the  copy.  I  was 
not  a  party  to  that  meeting  so  I  personally  have  not  had  the  oppor- 
tunity to  review  this  report. 

The  first  problem  that  we  seek  to  address  is  the  need  to  bring 
greater  consistency  to  Superfund  cleanups.  Currently,  the 
Superfund  law  does  not  specify  a  standard  level  of  cleanup  nation- 
wide. Instead,  it  relies  on  a  complex  cleanup  framework  under 
which  applicable  and  relevant  and  appropriate  State  and  Federal 
standards  are  used  to  set  cleanup  levels.  The  effect  is  that  cleanup 
goals,  remedies,  and  costs  will  differ  site  by  site  across  the  country. 

The  inconsistency  does  contribute  to  uncertainty,  to  protracted 
site-by-site  evaluation,  to  debate  over  cleanup  goals,  and  higher 
cleanup  costs.  The  bill  that  the  administration  has  proposed  is  pre- 
mised on  the  principle  that  all  communities  are  entitled  to  the 
same  protection  from  the  potential  health  hazards  associated  with 
Superfund  sites. 

In  accordance  with  this  principle,  we  would  ask  that  the  bill 
passed  by  Congress  require  that  EPA  develop  formulas  for  the 
most  common  contaminants  at  Superfund  sites  that  will  establish 
consistent  cleanup  targets  from  site  to  site  and  avoid  the  protracted 
site-by-site  analysis  that  currently  takes  place. 

We  would  also  work  closely  with  communities  in  developing 
cleanup  plans  that  take  into  account  expected  future  land  use  of 
that  site  so  that  the  cleanup  plan  can  be  tailored  to  the  needs  of 
that  community. 

The  easiest  example  of  this  approach  might  be  seen  in  the  dif- 
ference between  what  might  occur  at  a  site  where  the  future  land 
use  is  industrial  versus  a  site  where  the  future  land  use  is  residen- 
tial or  the  location  of  a  day  care  center.  Where  a  property  is  located 
in  an  industrial  area  and  the  community  determines  that  a  factory 
should  be  built  on  that  property  after  cleanup,  the  cleanup  would 
be  appropriately  tailored. 

Where  the  community  determines  that  the  future  use  is  a  day 
care  center  or  a  playground,  then  you  would  tailor  the  cleanup  plan 
accordingly.  In  that  case,  you  might  do  a  type  of  soil  remediation 
because  there  would  be  children  playing  in  the  soil.  They  might  in- 
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gest  the  soil.  In  either  case,  the  level  of  protection  afforded  to  the 
community  is  identical.  They  are  identically  protected. 

The  cleanup  plans  would  have  been  adjusted  to  take  into  account 
future  land  use.  So  the  first  issue  that  we  sought  to  resolve  to  solve 
was  the  lack  of  consistency.  The  second  issue  that  we  turned  our 
analysis  to  was  the  litigation  that  is  currently  involved  in  imple- 
mentation of  the  program.  We  believe  that  it  was  absolutely  essen- 
tial that  we  cut  down  on  litigation  so  that  we  would  see  money  go 
toward  cleanup  that  is  currently  going  toward  litigation. 

Under  the  current  system,  I  think  everyone  agrees  that  far  too 
much  time  and  money  is  spent  by  companies  suing  each  other.  I 
think  it  is  importsmt,  Mr.  Chairman,  to  understand  there  are  two 
types  of  litigation  involved  at  most  Superfund  sites.  Company  A 
and  Company  B  who  may  share  liability  for  the  contamination  that 
has  occurred,  sue  each  other  over  just  how  much  each  of  them  is 
responsible  for.  Is  it  10  percent.  Is  it  30  percent?  A  lot  of  time  and 
energy  is  spent  in  that  phase  of  litigation.  When  that  is  resolved, 
the  companies  turn  around  and  sue  their  insurance  companies. 
They  make  a  claim  against  their  insurance  company.  So  you  have 
two  types  of  litigation  that  take  place. 

I  think  it  is  important  to  understand  that  the  Government  is  fre- 
quently not  involved  in  this  type  of  litigation.  This  is  private  litiga- 
tion, but,  nevertheless,  it  means  that  resources  are  lost  to 
Superfund  cleanups  that  we  think  could  be  captured  and  used  in 
cleanup  activities. 

The  administration  had  a  number  of  lengthy  conversations,  de- 
bates, about  several  ideas  that  have  been  put  forward,  aimed  at  ad- 
dressing liability.  And  we  came  to  the  conclusion  that — as  I  think 
GAO  just  testified — it  is  appropriate  to  retain  the  principles  of  ret- 
roactive, strict  joint  and  several  liability  in  order  to  ensure  that  the 
parties  that  created  the  pollution  at  these  sites  retain  responsibil- 
ity for  cleaning  them  up. 

I  think  that  it  is  fair  to  say  that  the  administration  bill  clearly 
retains  the  polluter  pays  concept. 

Now,  I  would  like  to  explain  to  the  committee  what  we  have  pro- 
posed as  a  way  of  addressing  the  very  legitimate  concerns  raised 
over  the  liability  scheme,  and  I  know  this  is  something  that  is  of 
particular  concern  to  many  members  of  this  subcommittee. 

We  are  proposing  the  establishment  of  an  allocation  scheme  that 
would  bring  all  of  the  responsible  parties  to  the  table  with  the  help 
of  a  mediator.  Responsibility  would  be  apportioned  and  we  would 
avoid  the  lengthy  litigation  that  now  takes  place. 

The  joint  and  several  liability  would  be  retained  as  a  hammer  for 
those  parties  unwilling  to  participate  in  this  kind  of  an  allocation 
system.  For  recalcitrant  parties  unwilling  to  enter  into  an  agree- 
ment, they  could  find  themselves  subjected,  as  they  are  now,  under 
the  current  law,  to  joint  and  several. 

For  those  who  are  willing  to  come  to  the  table  and  work  in  a  dif- 
ferent way,  they  would  not  have  that  form  of  liability. 

There  are  several  reasons,  Mr.  Chairman,  that  the  elimination  of 
retroactive  liability  was  not  considered  appropriate.  If  I  might,  just 
briefly,  enumerate  them. 

First  of  all,  we  were  concerned  that  you  would  essentially  create 
one  of  the  largest  public  works  systems  in  the  country  if  we  were 
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to  establish  a  trust  fund  funded  through  an  increased  tax  that 
would  pay  for  all  cleanup  activities. 

Right  now  responsible  parties  take  the  lead  at  many  sites.  They 
are  putting  the  money  out  as  opposed  to  the  Government.  We  an- 
ticipate there  would  be  a  slowdown  in  cleanups,  and  that  Grovern- 
ment  cleanups  which  are  approximately  20  percent  more  expensive 
than  private-run  cleanups.  The  tax  increase  would  be  more  than 
Sl.l  billion  a  year — that  is  what  would  be  needed  to  maintain  the 
current  pace  of  cleanups  if  we  were  to  eliminate  retroactivity.  Fur- 
thermore, tens  of  thousands  of  voluntary  cleanups  that  are  cur- 
rently ongoing  would  cease  to  occur;  people  would  not  be  willing  to 
undertake  voluntary  cleanups — they  would  merely  wait  for  the 
fund  money  to  become  available. 

There  are  organizations  that  have  looked  at  the  administration's 
proposal  in  terms  of  the  allocation  of  liability,  including  a  recent 
study  by  the  RAND  Institute  for  Civil  Justice  that  concluded  that 
H.R.  3800  takes  a  significant  step  in  reducing  the  amount  of  soci- 
etal resources  devoted  to  litigation  rather  than  to  cleanup. 

We  have  also  included  an  Environmental  Insurance  Resolution 
Fund,  EIRF,  designed  to  address  that  aspect  of  the  litigation  costs 
involving  companies  and  their  insurers. 

The  third  problem  is  the  breadth  of  those  who  find  themselves 
today  captured  in  the  Superfund  net.  I  don't  believe  that  anyone 
who  participated  in  the  creation  of  the  original  Superfund  program 
or  the  reauthorization  in  1986  in  the  Congress  intended  that  small 
businesses  and  private  homeowners  find  themselves  under  the  au- 
thority of  the  Superfund  program. 

Unfortunately,  that  has  occurred  in  large  part  because  the  large 
private  parties  have  sought  to  reduce  their  costs  by  finding  more 
and  more  parties  to  participate  in  a  cost  share  to  cover  the  cost  of 
the  cleanup. 

We  are  suggesting  Congress  make  several  important  changes  in 
this  area.  We  want  to  protect  people.  We  want  to  get  people  who 
don't  belong  in  the  Superfund  program  out.  It  will  take  an  act  of 
Congress  to  do  that  in  some  instances. 

We  are  suggesting,  for  example,  that  the  generators  and  trans- 
porters of  negligible  amounts  of  hazardous  waste,  what  we  refer  to 
as  de  micromis  parties,  all  small  businesses  and  homeowners  who 
disposed  of  municipal  waste,  would  be  exempt  from  liability. 

The  statute  would  clearly  state  that  Superfund  does  not  cover 
them;  that  generators  and  transporters  of  small  amounts  of  waste, 
we  refer  to  as  de  minimis — ^tiny,  versus  tiny-tiny — parties  that  are 
unable  to  pay  their  full  responsibility  for  Superfund  cleanups  and 
all  remaining  small  businesses,  would  be  provided  with  an  early 
opportunity  to  settle  and  taken  into  account  would  be  their  ability 
to  pay. 

In  addition,  generators  and  transporters  of  municipal  solid 
waste — non  de  micromis  MSW  contributors — will  have  the  oppor- 
tunity to  settle  with  the  Government  early.  The  liability  of  these 
parties  would  be  capped  at  10  percent  of  costs  at  the  site. 

Owners  and  operators  of  municipal  solid  waste  landfills  would 
also  be  able  to  settle  early  and  the  amount  of  their  payment  would 
be  subject  to  the  ability-to-pay  analysis. 
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We  have  divided  the  parties  into  three  categories:  those  who 
shouldn't  be  in  Superfund;  those  who  are  small,  but  have  some  li- 
ability, but  there  is  an  ability-to-pay  concern;  and  then  the  larger 
parties. 

They  would  be  treated  differently  and  that  is  how  they  should  be 
treated. 

Some  shouldn't  be  in  Superfund.  Some  should  have  the  oppor- 
tunity to  get  out  much  more  quickly  than  they  currently  do,  and 
others  need  to  come  to  the  table  and  work  in  an  allocation  system 
to  appropriately  distribute  the  liability  and  get  on  with  the  busi- 
ness of  cleaning  up  the  sites. 

The  fourth  issue,  Mr.  Chairman,  that  we  sought  to  address  was 
the  lack  of  community  involvement.  I  think  all  of  us  are  far  too 
aware  that  there  are  many  communities  in  this  country  with  peo- 
ple who  have  lived  near  or  next  to  Superfund  sites  for  a  very  long 
time  now.  They  have  not  been  a  party  to  the  decisionmaking  and 
have  not  been  allowed  to  work  with  the  Government  in  determin- 
ing what  is  right  for  their  community.  We  want  to  see  that 
changed. 

Our  proposal  will  make  community  involvement  and  input  an  in- 
tegral part  of  the  Superfund  cleanup  from  the  time  contamination 
is  discovered  until  the  time  the  cleanup  is  completed. 

Community  work  groups  would  be  established  as  advisory  bodies 
at  Superfund  sites.  These  advisory  groups  would  reflect  the  racial, 
ethnic,  and  economic  makeup  of  the  community  and  they  would  in- 
clude all  community  elements  affected  by  the  cleanup. 

The  advice  and  preferences  of  these  groups  would  be  solicited  at 
every  stage  of  the  cleanup  process. 

It  is  absolutely  essential  that  we  allow  the  people  who  must  live 
with  the  decisions  to  participate  in  the  decisionmaking  process. 

We  have  also  recommended  that  EPA  help  set  up  and  fund  com- 
munity information  and  access  offices — or  CIAO's — in  each  of  the 
States.  These  office  would  serve  as  information  clearinghouses  for 
all  sites  in  a  State  and  we  believe  they  would  provide  community 
groups  with  the  information  and  assistance  they  need  to  be  full 
participants  in  the  decisionmaking  process  that  will  affect  them  in 
their  community. 

The  fifth  issue  that  we  sought  to  address,  which  I  heard  ques- 
tions about  earlier  this  morning,  is  the  role  of  the  States  and  the 
relationship  between  the  Federal  Grovernment  and  the  State  re- 
garding individual  Superfund  sites. 

I  think  everyone  is  well  aware  of  sites  where,  quite  frankly,  the 
Federal  Government  and  State  government  are  walking  all  over 
each  other.  There  is  confusion  about  who  is  in  charge,  and  about 
who  is  responsible.  We  want  to  change  that. 

Under  the  current  law,  the  Federal  Government  has  primary  re- 
sponsibility for  implementing  the  Superfund  program  and  has  ex- 
clusive access  to  the  trust  fund  money.  The  States  do  play  a  signifi- 
cant role  in  the  program's  implementation.  However,  the  authori- 
ties do  frequently  result  in  the  State  and  Federal  Government 
bumping  into  each  other. 

We  want  to  create  a  partnership  with  State  governments  in  im- 
plementing the  Superfund  program. 
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The  administration's  bill  provides  the  States  with  an  opportunity 
to  assume  responsibility  and  authority  for  the  cleanup  of  specific 
sites  within  their  boundaries.  They  can  take  control.  They  can  elect 
to  take  responsibility  for  individual  sites  in  their  states  or  for  all 
of  the  sites  in  their  states.  And  the  degree  of  flexibility  that  we  are 
advocating  would  be  very  unique  compared  to  the  current 
Superfund  program,  and  we  believe  this  represents  a  real  break 
from  the  old  traditional  delegation  models. 

The  sixth  issue  that  we  sought  to  address  was  the  need  to  re- 
move the  barriers  in  Superfund  economic  redevelopment  of  con- 
taminated property.  Everyone  is  aware  of  industrial  sites  that  lie 
abandoned  today  because  Superfund  liability  discourages  devel- 
opers and  bankers  from  becoming  involved  with  that  contaminated 
property. 

They  are  concerned  that  they  will  have  a  liability  if  they  get  in- 
volved. We  think  it  is  important  to  protect  prospective  buyers  from 
liability,  and  to  protect  lenders  from  liability. 

Now,  the  agency  had  attempted  to  adopt  a  rule  that  would  pro- 
tect lenders.  We  lost  in  court.  The  Federal  courts  ruled  we  did  not 
have  the  authority  to  protect  banks  from  liability  under  the  current 
Superfund  law. 

We  need  Congress  to  change  the  law  if  we  are  to  provide  that 
protection,  and  we  have  proposed  essentially  that  you  adopt  our 
rule  in  the  statute. 

It  is  a  rule  that  we  have  worked  out  in  conjunction  with  the 
American  Banking  Association  and  others  who  are  experts  in  this 
field. 

We  are  also,  as  I  said,  recommending  there  be  a  clear  protection 
for  prospective  buyers.  The  result  of  these  two  clarifications  in  the 
law  will  be  to  bring  people  into  sites,  to  have  them  take  respon- 
sibility for  the  future  development  of  that  site,  and  to  spur  clean- 
ups that  do  not  currently  take  place  because  of  the  liability  fear. 

Mr.  Chairman,  those  are  some  of  the  problems  and  the  solutions 
that  we  developed  in  the  course  of  a  year.  The  bill  that  is  before 
the  Congress  is  a  significant  change  in  the  current  program.  It  is 
a  fix  of  the  greatest  sort  to  the  Superfund  program  as  we  find  it 
today. 

Mr.  Synar.  Why  don't  we  do  this.  You  have  been  going  for  20 
minutes.  Your  testimony  is  pretty  clear  on  that  and  I  think  we  are 
going  to  get  to  those  questions. 

Ms.  Browner.  That  would  be  fine. 

Mr.  Synar.  I  think  we  better  get  into  some  questions  for  your 
time's  sake  and  ours  too. 

Ms.  Browner.  I  have  two  individuals  with  me  today  who  are 
real  experts  in  this  field  who  have  been  at  the  forefront  of  the  ad- 
ministration's effort  to  see  Superfund  changed:  Elliott  Laws  from 
the  Environmental  Protection  Agency.  He  is  the  Assistant  Adminis- 
trator in  charge  of  the  Superfund  program  and  is  available  to  an- 
swer any  of  the  members'  questions;  and  Alicia  Munnell,  who  is  As- 
sistant Secretary  for  Economic  policy  from  the  Department  of 
Treasury, 

She  is  the  administration's  expert  on  the  insurance  portion  of  the 
proposal  in  addition  to  other  aspects  of  the  bill.  She  has  worked 
very  closely  with  us  over  the  last  year-and-a-half  as   we   have 
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sought  to  make  recommendations  to  Congress  to  fix  the  Superfund 
program. 
[The  prepared  statement  of  Ms.  Browner  follows:] 

Prepared  Statement  of  Carol  M.  Browner,  Administrator,  U.S. 
Environmental  Protection  Agency 

Good  Morning  Mr.  Chairman  and  members  of  the  Subcommittee.  It  is  a  pleasure 
to  appear  before  you  this  morning  to  present  the  Clinton  Administration's  reform 
proposal  for  the  Comprehensive  Environmental  Response,  Compensation,  and  Li- 
ability Act,  commonly  known  as  CERCLA  or  Superfund.  In  February  of  this  year, 
H.R.  3800,  the  Superfund  Reform  Act  of  1994  was  introduced  on  behalf  of  the  Ad- 
ministration. 

At  the  time  of  its  introduction,  I  was  particularly  moved  by  the  spirit  of  coopera- 
tion and  determination  shown  within  tne  Administration  that  enabled  us  to  oring 
this  legislative  package  to  fruition.  Since  its  introduction,  H.R.  3800  has  continued 
to  benefit  from  communication  and  interaction  with  a  broad  range  of  groups  inter- 
ested in  Superfund,  including  industry,  environmentalists,  communities,  environ- 
mental justice  advocates,  state  and  local  governments,  and  the  insurance  industry. 
The  untiring  efforts  of  these  groups,  other  Federal  agencies,  my  staff,  and  Members 
and  staff  here  on  the  Hill  have  produced  a  bill  that  represents  a  delicate  balance 
of  resolution  and  commitment  to  necessary  reform.  I  believe  it  also  demonstrates 
that  support  for  this  legislation  is  worthy  of  such  towering  endeavors.  Because  these 
reforms  reflect  a  fragile  consensus  of  many  diverse  interests,  we  must  continue  to 
proceed  cautiously,  or  we  will  all  lose  the  benefit  of  a  much-improved  Superfund 
program. 

Recently,  the  Administration's  bill  received  unanimous  support  from  the  Commit- 
tee on  Energy  and  Commerce  and  I  recently  testified  before  the  Committee  on  Pub- 
lic Works  and  Transportation.  We  are  here  today  to  seek  this  Subcommittee's  sup- 
port as  well.  Superfund  reauthorization  will  provide  this  country  with  a  valuable  op- 
portunity to  improve  upon  our  successes  and  make  changes  to  our  shortcomings. 
However,  as  we  all  know,  time  is  of  the  essence.  Program  authority  for  Superfund 
expires  at  the  end  of  this  fiscal  year,  and  the  failure  to  reauthorize  the  law  could 
interrupt  cleanups  in  progress,  necessitate  the  termination  of  government  contracts, 
impose  additional  administrative  costs,  preclude  the  start  of  new  cleanups,  and 
cause  huge  political  repercussions  in  communities  new,  current,  and  prospective 
cleanup  sites.  Consequently,  the  Administration  and  virtually  all  Supernind  stake- 
holders agree  that  it  is  in  our  national  interest  to  ensure  that  Superfund  is  reau- 
thorized this  year.  I  look  forward  to  working  with  you  to  ensure  that  this  biU  is  en- 
acted into  law. 

Before  discussing  the  provisions  of  the  legislation,  let  me  start  out  by  briefly  out- 
lining the  current  state  of  the  Superfund  program. 

the  current  state  of  superfund 

Superfund  was  enacted  in  1980  in  response  to  public  outcry  over  Love  Canal  in 
New  York  and  the  Valley  of  the  Drums  in  Kentucky,  which  had  become  symbols  of 
a  widespread  environmental  problem  that  needed  national  attention.  The  uncon- 
trolled dumping  of  hazardous  wastes  in  some  cases  was  posing  serious  risks  to 
human  health  and  safety  and  threatening  valuable  natural  resources  such  as 
groundwater  aquifers. 

The  original  expectation  was  that  the  universe  of  sites  needing  cleanup  would  be 
only  a  few  hundred,  and  the  program  would  require  relatively  modest  resources  and 
would  be  paid  for  primarily  by  responsible  parties  (original  budget:  $1.6  billion  over 
five  years).  Cleanup  was  to  be  paid  for  by  the  parties  responsible  for  the  contamina- 
tion or,  if  they  couldn't  be  found,  by  a  trust  fund  generated  through  business  taxes, 
particularly  on  the  chemical  and  petroleum  industries. 

Since  1980,  the  expectations  for  Superfund  have  increased  dramatically.  Approxi- 
mately 1300  sites  are  on  the  National  Priorities  List  for  Superfund  cleanup.  It  is 
estimated  that  a  total  of  approximately  3,000  eventually  will  be  a  federal  cleanup 
priority.  Approximately  one  of  every  four  Americans  lives  within  a  few  miles  of  an 
active  Superfund  site. 

Superfund  has  had  many  successes  during  its  13  year  tenure.  To  date,  Superfund 
has  completed  construction  of  long-term  cleanups  at  more  than  237  contaminated 
sites,  and  another  1100  sites  are  in  various  stages  of  response.  Additionally,  in  more 
than  3500  actions  at  2700  different  sites  across  the  country,  Superfund  has  led  to 
the  emergency  removal  of  hazardous  substances  that  were  posing  immediate  health 
and  safety  risks  to  neighboring  communities. 
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Superfund  was  structured  on  the  principle  that  polluters  should  pay  for  cleanup. 
As  a  result  of  Superfund  enforcement  actions,  responsible  private  parties  now  are 
performing  70  percent  of  all  cleanups,  and  they  have  committed  $8.3  billion  to  re- 
duce threats  to  public  health  and  the  environment,  clean  up  groundwater,  and  re- 
store sites  to  productive  use.  In  addition,  through  Superfund  over  1600  public  health 
assessments  have  been  completed  at  hazardous  waste  sites,  and  significant  ad- 
vances have  been  made  in  basic  and  applied  research  related  to  hazardous  sub- 
stances. Superfund  also  has  spurred  advances  in  cleanup  technology.  In  cooperation 
with  industry  and  other  Federal  agencies,  EPA  has  identified  more  than  150  innova- 
tive technologies  now  being  used  to  treat  contaminated  soil,  groundwater,  sludge, 
and  sediments. 

Finally,  Superfund  has  spurred  and  fostered  development  of  state  cleanup  pro- 
grams to  the  point  where  a  recent  state-IEPA  study  reports  the  states  have  cleaned 
up  over  2680  non-NPL  sites  since  the  mid-1980s  under  state  authority  and  through 
state  cleanup  programs. 

Despite  these  accomplishments,  Superfund's  weaknesses  are  recognized  by  vir- 
tually all  stakeholders,  and  they  threaten  to  undermine  the  efficacy  of  the  statute. 
Criticisms  of  Superfund  fall  into  six  broad  categories: 

1.  Inconsistent  and  Inadequate  Cleanups:  The  law  currently  does  not  specify  a 
standard  level  of  cleanup  nationwide;  instead,  it  establishes  a  complex  cleanup 
framework  under  which  applicable  and  relevant  and  appropriate  state  and  federal 
standards  are  used  to  set  cleanup  levels.  Consequently,  cleanup  goals,  remedies,  and 
costs  differ  site-by-site  across  the  country.  This  inconsistency  contributes  to  uncer- 
tainty, protracted  site-by-site  evaluation,  debate  over  cleanup  goals,  and  higher 
cleanup  costs. 

2.  High  Transaction  Costs:  Most  of  the  private  sector  costs  not  directly  associated 
with  cleanup  activities  are  considered  "transaction  costs."  While  transaction  costs 
for  the  government  have  been  relatively  low,  there  is  wide-spread  agreement  that 
Superfund  cleanups  generate  high  transaction  costs  in  private  party  contribution 
litigation  and  in  follow-up  litigation  between  those  parties  and  insurance  carriers. 
These  costs  are  particularly  burdensome  to  small  businesses. 

3.  Perceived  Unfairness  in  the  Liability  Scheme:  In  addition  to  excessive  trans- 
action costs,  the  current  liability  regime  is  criticized  as  being  unfair  to  many  par- 
ties. Small  businesses,  municipalities,  lenders,  trustees  and  others  argue  that  the 
burdens  imposed  by  the  liability  system  are  particularly  unfair  to  them.  Larger 
businesses  resent  having  to  pay  more  than  their  "fair  share"  of  costs. 

4.  Overlapping  Federal/State  Relationship:  The  federal  government  has  primary 
responsibility  for  implementing  the  Superfund  program,  and  it  has  exclusive  access 
to  the  money  in  the  Superfund.  States,  however,  play  a  significant  role  in  the  pro- 
gram's implementation.  State  standards  apply  to  all  cleanups,  and  states  must  pay 
a  share  of  any  Fund-financed  remedial  cleanup  costs  at  non-federal  facility  sites.  In 
addition,  states  have  significant  input  in  selecting  cleanup  remedies.  Due  to  this 
overlapping  authority  and  responsibility,  federal  and  state  governments  often  dis- 
agree over  the  degree  to  which  sites  should  be  cleaned  up,  the  remedy  to  be  used, 
and  the  allocation  of  costs.  These  disagreements  contribute  to  the  cost  and  duration 
of  cleanups,  and  they  result  in  substantial  confusion  among  all  stakeholders. 

5.  Inadequate  Community  Involvement:  Many  communities  near  Superfund  sites, 
including  low  income,  minority,  and  Native  American  communities,  do  not  feel  they 
are  given  an  adequate  opportunity  to  participate  in  the  Superfund  process.  These 
and  other  communities  believe  the  program  does  not  address  local  circumstances 
adequately  when  evaluating  risk  or  determining  the  method  and  level  of  cleanup. 
Consequently,  communities  may  conclude  that  the  resulting  cleanup  is  overly  con- 
servative or  insufficiently  protective. 

6.  Impediments  to  Economic  Redevelopment:  Current  law  extends  liability  to  both 
past  and  future  owners  of  contaminated  sites.  As  a  result,  the  market  value  of  older 
industrial  sites  can  be  depressed,  because  the  specter  of  Superfund  liability  dimin- 
ishes the  attractiveness  of  investing  in  industrial  areas. 

Many  claim  that  prospective  owners  who  want  to  develop  property  have  an  eco- 
nomic incentive  to  use  undeveloped,  or  "greenfield,"  sites  to  avoid  potential 
Superfund  Liability,  thereby  contributing  to  suburban  sprawl  and  exacerbating 
chronic  unemployment  often  found  in  inner-city  industrial  areas. 

A  VISION  OF  THE  NEW  SUPERFUND 

The  Clinton  Administration  is  committed  to  new  Superfund  legislation  that  pro- 
tects human  health  and  the  environment  with  greater  efficiency  and  fairness  than 
does  the  oirrent  law.  To  achieve  this  goal,  the  Administration  has  been  guided  by 
four  objectives: 
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•  to  reduce  the  time  and  costs  needed  to  clean  up  sites; 

•  to  make  the  habihty  scheme  fairer  and  more  efficient; 

•  to  increase  the  involvement  of  communities  that  Uve  near  sites  in  Superfund 
decisions;  and 

•  to  remove  impediments  to  economic  redevelopment  of  contaminated  properties. 
These  objectives  are  the  fiindamental  building  blocks  for  our  reauthorization  pro- 
posal and  we  believe  that  they  also  reflect  the  similar  concerns  Members  of  this 
Subcommittee  have  raised  and  reported  previously. 

H.R.  3800  will  shorten  the  time  required  to  conduct  cleanups  and  will  make  clean- 
ups less  expensive  in  a  variety  of  ways.  To  ensure  protection,  it  establishes  a  proc- 
ess for  setting  national  goals  for  all  Superfund  cleanups.  The  bill  also  provides  for 
a  National  Risk  Protocol  for  the  conduct  of  risk  assessments  that  will  be  used  to 
determine  the  need  for  remedial  action.  The  Protocol  will  include  the  development 
of  standard  formulae  to  be  used  in  setting  concentration  levels  for  the  most  common 
contaminants  to  speed  up  the  cleanup  process.  The  bill  will  reduce  transaction  costs 
and  achieve  greater  fairness  by  instituting  an  allocation  process  and  by  having  EPA 
fund  an  orphan  share.  Joint  and  several  liability  will  be  retained  for  those  parties 
who  do  not  accept  their  allocation.  H.R.  3800  achieves  greater  fairness  and  reduces 
transaction  costs: 

•  by  exempting  from  liability  certain  parties  who  contribute  only  municipal  soUd 
waste,  and  truly  tiny  contributors  of  hazardous  substances; 

•  by  expediting  settlements  for  "de  minimis"  parties  (those  whose  contribution  is 
small  relative  to  total  site  contributions)  and  certain  parties  with  a  Umited  ability 
to  pay  for  cleanup  costs; 

•  by  providing  settlers  with  greater  finality;  and, 

•  by  capping  the  liability  of  generators  and  transporters  of  municipal  solid  waste. 
The  Environmental  Insurance  Resolution  Fund,  an  idea  developed  by  insxu-ers 

and  potentially  responsible  parties  (PRPs),  provides  responsible  parties  with  a 
mechanism  for  resolving  coverage  disputes  with  their  insurers  through  the  insur- 
ance resolution  fund,  and  holds  the  potential  for  significantly  reducing  the  number 
of  disputes  that  end  up  in  court,  thereby  reducing  transaction  costs. 

The  Superfiind  bill  encourages  beneficial  reuse  of  contaminated  properties  by  re- 
moving disincentives  for  property  transfers  and  cleanups  and  by  facilitating  vol- 
untary cleanups.  It  will  lead  to  a  more  positive  relationship  between  the  federal  gov- 
ernment and  the  states,  by  expanding  the  ability  of  the  states  to  assume  responsibil- 
ity for  response  actions,  including  remedy  selection,  allocation  and  enforcement  at 
NPL  sites  and  to  take  pre-remedial  actions  at  non-NPL  sites.  In  addition,  it  will  ac- 
complish more  cleanups  by  more  effectively  leveraging  the  combined  resources  of 
EPA,  other  federal  agencies,  states,  local  governments,  and  private  parties. 

H.R.  3800  addresses  the  concerns  of  disadvantaged  communities  oy  building  envi- 
ronmental justice  criteria  into  the  process  for  evaluating  sites  to  be  placed  on  the 
National  Priorities  List.  The  Administration  proposal  provides  a  strong  role  for  the 
local  community  in  future  land  use  determinations  and  remedy  selection  decisions, 
thereby  making  those  communities  more  effective  participants  in  the  system. 

I  would  like  to  address  each  of  these  issues  in  a  little  more  detail,  and  then  I 
would  gladly  respond  to  questions.  The  detailed  priorities  of  the  H.R.  3800  are  as 
follows: 

1.  Speeding  Cleanups,  Cutting  Costs 

The  heart  of  Superfund  reform  has  to  be  speeding  the  pace  and  lowering  the  cost 
of  cleanup.  Whether  one  talks  to  responsible  parties,  community  groups,  environ- 
mentalists, or  other  interested  parties,  all  agree  that  the  process  for  studying  sites 
and  evaluating  and  selecting  remedies  simply  takes  too  long  and  costs  too  much 
today.  Before  we  can  improve  this  process,  we  must  decide  once  and  for  all:  how 
clean  is  clean? 

The  Administration's  original  proposal  was  premised  on  the  principle  that  all  com- 
munities are  entitled  to  receive  the  same  protection  from  potential  health  hazards 
associated  with  Superfund  sites.  The  bill  advances  that  effort  by  requiring  national 
goals  to  be  set  for  the  protection  of  health  and  the  environment  and  by  establishing 
a  national  risk  protocol  to  be  used  in  setting  concentration  levels.  Formulae  would 
be  developed  for  the  most  common  contaminants,  and  applied  at  sites,  where  appro- 
priate, to  avoid  the  need  for  a  full  risk  assessment  to  develop  cleanup  levels  at  every 
site.  The  national  goals  and  National  Risk  Protocol  would  be  developed  through  ne- 
gotiated rulemaking. 

EPA  also  would  develop  a  menu  of  generic  remedies  that  could  be  used  at  certain 
types  of  sites  without  lengthy  study.  This  menu  of  generic  remedies  has  evolved  out 
of  EPA's  thirteen  years  of  experience  running  the  Superfiind  program.  At  certain 
tjrpes  of  sites,  we  can  be  relatively  certain  of  the  type  of  remedy  most  effective  for 
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cleaning  up  the  particular  contaminants  and  media  involved.  We  therefore  can  avoid 
"reinventing  the  wheel"  and  save  time  and  money. 

At  the  site-specific  level,  EPA  would  take  the  community's  views  on  reasonably 
anticipated  future  land  use  into  account  in  selecting  remedies.  A  Community  Work- 
ing Group  that  is  representative  of  the  affected  community  would  recommend  to 
EPA  a  post-cleanup  use  for  the  site.  In  order  to  make  the  most  efficient  use  of  our 
limited  resources,  consultation  with  the  community  about  future  land  use  is  essen- 
tial. Where  a  property  is  located  in  an  industrial  area  and  the  community  deter- 
mines that  a  factory  should  be  sited  on  the  property  after  cleanup,  there  is  no  rea- 
son to  clean  the  site  to  residential  levels.  We  must  work  with  communities  to  design 
cleanups  that  meet  their  needs  and  their  expected  future  uses  for  the  sites. 

Current  requirements  for  cleanups  to  meet  both  "applicable"  and  "relevant  and 
appropriate"  requirements  (ARARs)  would  be  significantly  modified.  Applicable  state 
and  federal  requirements  regarding  the  conduct  and  operation  of  the  remedial  ac- 
tion would  be  complied  with.  The  National  Risk  Protocol,  rather  than  the  ARAR  ap- 
proach, would  be  used  to  set  cleanup  levels;  however,  cleanup  levels  applicable 
under  state  remedial  programs  would  be  met  by  federal  cleanups.  Other  state  re- 
quirements could  be  made  applicable,  but  only  under  certain  circumstances  and 
where  the  state  demonstrates  that  such  requirements  are  consistently  applied  under 
state  cleanups. 

The  statutory  preference  for  permanence  and  treatment  would  be  eliminated  and 
replaced  by  the  concept  of  long-term  reliability  at  a  reasonable  cost  coupled  with  a 
preference  for  treatment  of  hot  spots.  Long-term  reliability  would  provide  EPA  with 
an  impetus  to  select  durable  remedies,  but  it  would  not  restrict  the  Agency  from 
considering  other  factors  such  as  community  acceptance  of  the  remedy  and  the 
availability  of  other  treatment  technologies. 

Before  leaving  this  portion  of  my  statement  regarding  speeding  cleanups  and  cut- 
ting costs,  let  me  briefly  mention  the  issue  of  radionucUdes. 

Because  radionuclides  are  hazardous  substances  under  CERCLA,  the  Superfund 
program  has  full  authority  to  clean  up  radioactively  contaminated  sites.  Such  sites 
are  not  a  large  percentage  of  the  NPL,  but  they  are  extremely  complex  and  costly. 
As  is  the  case  generally  under  Superfund,  radiation  cleanup  levels  currently  are  set 
based  on  ARARs  and  the  risk  range  which  require  setting  cleanup  standards  site- 
by-site  for  radionuclides.  Although  the  bill  makes  certain  changes  in  this  process, 
cleanup  levels  would  still  have  to  be  determined  site-by-site.  To  simplify  this  proc- 
ess, EPA  is  developing  a  rule  under  the  Atomic  Energy  Act  that  would  set  general 
cleanup  standards  for  radioactive  contamination.  These  standards  would  not  be  lim- 
ited to  Superfund  sites,  but  the  intent  is  for  the  Superfund  program  to  use  these 
standards  in  addressing  radioactive  contamination. 

As  I  mentioned  a  moment  ago,  the  Superfund  reform  proposal  would  require  uni- 
form national  cleanup  goals  to  be  established,  to  be  expressed  as  single-point,  nu- 
merical levels.  Concern  has  been  expressed  that  the  standards  set  under  the  AEA 
rule  may  not  be  consistent  with  the  national  goal  for  chemical  carcinogens,  so  that 
communities  near  radiation  sites  are  not  guaranteed  the  same  level  of  protective- 
ness  as  will  be  required  for  other  sites.  At  the  same  time,  in  some  cases  there  are 
technical  reasons,  especially  difficulties  in  detecting  radionuclides  at  very  low  levels, 
or  distinguishing  them  from  background  radiation,  that  make  it  difficult  to  attain 
as  stringent  a  goal  for  radionuclides  as  for  other  contaminants.  Another  concern  has 
been  that  for  certain  categories  of  sites  cleanup  to  levels  approaching  background 
radiation  may  actually  result  in  an  increase  in  overall  health  risk  due  to  increases 
in  exposure,  offsite  transportation  and  disposal  of  contaminated  material. 

The  Administration  is  continuing  to  work  with  Superfund  stakeholders  groups 
and  others  to  address  these  concerns. 

2.  Reducing  Transaction  Costs  and  Increasing  Fairness 

The  Administration  proposal  represents  a  strong  commitment  to  greatly  reducing 
transaction  costs.  The  proposal  provides  special  accommodation  for  small  businesses 
and  contributors  of  small  amounts  of  waste.  It  maintains  the  current  level  of  PRP- 
managed  cleanups.  And  it  addresses  the  ongoing  litigation  between  insurers  and 
policy  holders  with  cleanup  responsibilities.  It  achieves  all  these  goals  without  intro- 
ducing new  Utigation  issues  or  expensive  administrative  adjudication  procedures. 

Residential  property  owners  and  lessees  and  small  businesses,  among  others,  who 
generate  or  transport  only  municipal  solid  waste  or  sewage  sludge  would  be  exempt 
from  liability.  So  too  would  generators  and  transporters  of  truly  tiny  amounts  of 
hazardous  substances  ("de  micromis"  parties),  including  many  small  businesses,  be 
exempt  from  liability.  Generators  and  transporters  of  small  amounts  of  waste  ("de 
minimis"  parties),  and  parties  unable  to  pay  their  full  responsibility  for  Superfund 
cleanups,  would  be  provided  an  early  opportunity  to  settle  their  liability  with  a  ftiU 
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release  from  the  government  and  protection  against  suits  by  third  parties.  These 
provisions  provide  special  considerations  for  small  businesses  that  are  financially 
unable  to  bear  their  full  share  of  liability.  In  addition,  generators  and  transporters 
of  solely  municipal  solid  waste  which  do  not  come  within  an  exemption  category 
would  have  the  opportunity  for  early  settlement  with  the  government;  the  aggregate 
liability  of  these  parties  would  be  capped  at  10  percent  of  costs  at  the  site.  Owners 
and  operators  of  municipal  solid  waste  landfills  with  a  limited  ability  to  pay  re- 
sponse costs  would  be  able  to  settle  early  as  well,  and  the  amount  of  their  payment 
would  be  subject  to  an  ability-to-pay  analysis  crafted  specifically  to  consider  the 
unique  characteristics  of  municipal  goverrunents. 

At  every  privately-owned  multi-party  site  where  the  EPA  has  selected  a  remedy 
after  introduction  of  the  Superfund  Reform  Act  of  1994,  an  allocations  process  would 
be  conducted  by  a  neutral  professional  to  develop  a  percentage  share  of  responsibil- 
ity for  all  allocation  parties.  Let  me  emphasize  that  the  Administration  proposal  re- 
lies on  private  professionals  to  perform  these  allocations.  The  Administration  does 
not  want  to  see  the  allocations  process  turn  into  an  overly  bureaucratic,  overly  legal- 
istic, 'Tsig  govenmient"  lawyer-intensive  solution.  Specifically,  we  believe  an  inibr- 
mal  process  managed  by  experienced  allocators  is  preferable  to  the  establishment 
of  a  formal,  legalistic  system  based  on  federal  administrative  law  judges. 

Potentially  responsible  parties  would  be  provided  an  opportunity  to  settle  their  li- 
ability to  the  United  States  based  on  the  allocation  and,  if  they  pay  a  premium  and 
meet  other  conditions,  obtain  full  protection  against  future  liability.  Settlors  who 
conduct  response  actions  the  value  of  which  exceeds  the  aggregate  of  their  allocated 
share  and  premium  pajmient  are  eligible  for  reimbursement  for  the  excess.  To  en- 
sure that  neither  the  allocation  process,  nor  litigation  against  recalcitrants,  will 
slow  the  pace  of  cleanup,  EPA  will  retain  authority  to  issue  unilateral  cleanup  or- 
ders. Parties  who  satisfactorily  perform  cleanup  under  such  an  order  and  who  meet 
other  conditions  will  be  eligible  for  reimbursement  of  most  of  the  difference  between 
their  allocated  share  and  the  necessary  costs  of  work  they  perform.  To  facilitate  set- 
tlements, Superfund  resources  would  be  used  to  cover  "orphan  shares,"  which  con- 
sist mainly  of  allocated  shares  attributable  to  liable  parties  that  can  be  identified 
but  are  no  longer  in  business  or  able  to  pay  their  share.  The  agreement  of  the  gov- 
ernment to  devote  substantial  resources  to  orphan  shares  demonstrates  this  Admin- 
istration's commitment  to  reducing  litigation  and  increasing  the  fairness  in  this  pro- 
gram. 

In  order  to  greatly  reduce  ongoing  contribution  litigation,  the  United  States  would 
take  on  the  task  of  pursuing  non-settling  parties  to  require  site  response  activities 
and  recover  expended  funds.  Such  actions  would  be  premised  on  joint  and  several 
liability  for  the  non-settlers,  and  they  could  result  in  the  recovery  of  some  or  all  of 
the  orphan  share.  The  retention  of  joint  and  several  liability  is  essential  to  the  new 
liability  scheme  to  ensure  that  responsible  parties  resolve  their  liability  through  the 
allocation  and  settlement  process  rather  than  through  litigation.  Again,  the  agree- 
ment of  the  government  to  take  on  the  responsibility  of  pursuing  non-settling  par- 
ties represents  a  commitment  to  reducing  transaction  costs  and  litigation  for  private 
parties.  The  government's  pursuit  of  non-settlers  provides  settling  parties  with  the 
certainty  that  they  can  settle  with  the  government  for  their  share  and  not  concern 
themselves  with  going  after  other  parties  for  contribution. 

H.R.  3800  does  not  include  a  provision  on  abolishing  retroactive  liability.  Abolition 
of  retroactive  liability  would  ftindamentally  transform  the  program  from  one  in 
which  70%  of  response  work  is  performed  by  PRPs,  those  who  contributed  to  the 
contamination,  into  one  in  which  70%  of  the  response  work  would  be  performed  by 
the  Trust  Fund,  through  a  public  works  program.  Other  problems  would  occur: 

•  proposals  to  abolish  retroactive  liability  contemplate  raising  at  least  $1.1  billion 
annually  in  new  tax  revenues  sufficient  to  replace  the  70%  of  response  work  per- 
formed by  PRPs; 

•  cleanups  performed  by  the  Trust  Fund  would  likely  be  significantly  more  expen- 
sive than  those  performed  by  private  sector  companies  who  are  directly  paying  for 
the  cleanup  and  who  have  an  immediate  incentive  to  control  costs; 

•  elimination  of  retroactive  liability  would  remove  any  incentive  for  voluntary 
cleanups  for  sites  covered  by  the  public  fund.  Tens  of  thousands  of  voluntary  clean- 
ups occur  now.  Without  these  voluntary  cleanups,  even  contamination  which  has 
been  discovered  could  remain  or  worsen  while  society  waits  for  public  cleanup  funds; 
and 

•  changing  Superfund  to  a  taxpayer-financed  cleanup  program  would  create  a 
huge  public  works  program  at  a  time  when  we  are  trying  to  scale  back  government 
programs  and  foster  efficiencies. 

A  new  Environmental  Insurance  Restoration  Fund  (EIRF)  would  be  established 
with  the  objectives  of  ensuring  settlement  of  insurance  claims  related  to  Superfund 
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liability  for  pre- 1986  disposal  of  waste.  The  litigation  over  these  claims  is  cvirrently 
a  major  source  of  litigation  related  to  Superfund — estimated  to  cost  approximately 
$300  million  per  year.  The  insiirance  industry  has  worked  with  the  PRP  community 
to  develop  a  method  of  financing  the  EIRF.  As  a  result  of  these  efforts,  the  EIRF 
would  be  financed  by  a  fee  on  the  insxirance  industry. 

3.  Expanding  Slate  Authority 

H.R.  3800  would  enhance  the  state  role  in  Superfund  and  limit  the  overlap  be- 
tween the  federal  and  state  governments  at  specific  sites.  The  bill  provides  the 
states  with  more  authority  and,  therefore,  with  more  autonomy.  The  state  role  pro- 
visions in  the  bill  delegate  remedy  selection  authority  explicitly  and  give  states  ac- 
cess to  the  federal  allocation  scheme  to  ensure  enhanced  fairness  at  all  Superfund 
sites.  In  addition,  to  provide  settling  parties  with  greater  finality  and  eliminate  dual 
sovereignty  at  sites,  covenants  not  to  sue  will  bind  both  the  federal  government  and 
the  State,  so  long  as  both  entities  have  been  given  notice  and  an  opportunity  to  ob- 
ject to  the  settlement.  States  will  also  have  access  to  funding  from  the  Superfund 
Trust  Fund,  subject  to  a  fixed  cost  share  of  15%,  to  carry  out  response  actions. 

4.  Involving  Communities 

H.R.  3800  reflects  the  principle  that  communities  must  be  involved  in  the  cleanup 
and  restoration  processes  from  the  time  a  site  is  discovered  to  the  time  it  is  finally 
cleaned  up.  Superfund,  after  all,  is  first  and  foremost  a  local  program.  The  bill  sets 
out  several  innovative  mechanisms  for  getting  communities  involved  in  the  cleanup 
process  and  for  public  meetings  at  significant  stages  of  the  process. 

In  addition,  the  bill  authorizes  the  establishment  of  Community  Working  Groups, 
as  advisory  bodies,  to  provide  direct,  regular  input  by  representatives  of  a  variety 
of  interested  parties  to  State  and  federal  agencies  involved  in  the  cleanup.  These 
advisory  groups  would  reflect  the  racial,  ethnic,  and  economic  makeup  of  the  com- 
munity, and  they  would  include  all  community  elements  affected  by  the  cleanup. 
The  advice  and  preferences  of  these  groups  would  be  solicited  at  every  stage  of  the 
cleanup  process.  The  role  of  the  community  would  be  especially  important  in  defin- 
ing fiiUire  uses  of  restored  sites,  which  will  be  an  important  criterion  for  determin- 
ing cleanup  levels  and  technologies. 

Federal  funding  would  be  available  for  the  establishment  of  independent  state 
Citizen  Information  and  Access  Offices  (CIAOs)  which  will  serve  as  information 
clearinghouses  for  all  the  sites,  both  NPL  and  non-NPL,  in  a  state.  The  CIAOs  will 
also  assist  EPA  in  nominating  members  to  the  Community  Working  Groups.  I  be- 
lieve these  offices  will  provide  community  groups  with  the  information  and  assist- 
ance they  need  to  be  full  players  in  the  cleanup  process. 

The  Superfund  Reform  Act,  as  presently  amended,  would  greatly  simplify  the  ap- 
plication process  for  technical  assistance  grants  to  ensure  that  this  important  source 
of  funding  is  more  widely  available  to  community  groups  who  need  financial  assist- 
ance. For  the  first  time,  technical  assistance  grants  would  be  made  available  for 
sites  that  are  not  on  the  NPL. 

5.  Encouraging  Economic  Redevelopment 

H.R.  3800  is  designed  to  reduce  current  Superfund-related  obstacles  to  the  rede- 
velopment of  contaminated  sites.  Economic  redevelopment  and  community  involve- 
ment are  two  of  my  personal  priorities  in  this  package.  The  flight  of  industry  from 
urban  brownfields  to  suburban  and  rural  greenfields  is  oft;en  noted  in  the  press 
these  days.  Inner  cities  lose  jobs  and  industry,  while  previously  virgin  green  space 
is  converted  to  industrial  uses  or  suburban  sprawl.  The  Administration  proposal  ad- 
dresses this  issue  head  on.  Currently,  parties  can  be  Liable  under  Superfund  if  they 
own  a  piece  of  contaminated  property,  whether  or  not  they  owned  the  property  when 
the  contamination  occurred  or  contributed  to  the  contamination.  This  provision  of 
the  law  has  discouraged  prospective  purchasers  from  buying  property  that  might  be 
contaminated  and  banks  fi*om  lending  money  for  such  purchases. 

The  bill  would  provide  an  exemption  from  Superfund  liability  for  prospective  pur- 
chasers of  contaminated  property,  so  long  as  they  did  not  worsen  the  contamination 
at  the  site,  agreed  to  either  clean  up  the  property  or  allow  the  government  or  re- 
sponsible parties  access  to  the  site  to  clean  it  up,  and  meet  certain  other  conditions. 
Lenders  and  trustees  (such  as  bankruptcy  and  testamentary  trustees)  also  would  be 
given  protection  from  liability  under  certain  conditions  to  remove  the  current  dis- 
incentive to  making  loans  on  potentially  contaminated  property. 

6.  Encouraging  Advances  in  Science  and  Technology 

To  address  barriers  that  impede  the  development  of  innovative  and  alternative 
technologies,  H.R.  3800  would  improve  the  scientific  basis  for  evaluating  risks  to 
public  health  and  the  environment  posed  by  hazardous  waste  sites,  and  encourage 
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the  development,  demonstration,  and  commercialization  of  innovative,  efficient,  and 
cost-effective  cleanup  technologies.  Environmental  technology  development  must  be 
nurtured  and  encouraged  if  we  are  to  make  great  strides  in  the  coming  years.  Gov- 
ernment must  share  some  of  the  risk  in  this  area.  Under  the  Administration  pro- 
posal, the  government  would  share  with  private  parties  the  risk  of  employing  inno- 
vative technology  to  cleanup  sites.  Specifically,  the  Superfund  trust  fund  would  con- 
tribute a  percentage  of  the  costs  of  any  additional  remedial  action  required  due  to 
a  failed  innovative  remedy,  as  opposed  to  placing  that  burden  entirely  on  private 
parties. 

COSTS  OF  THE  SUPERFU^fD  REFORMS 

Now  that  I  have  outlined  our  proposed  reforms,  I  would  like  to  briefly  discuss  the 
savings  and  costs  associated  with  the  changes  proposed  by  the  Administration.  The 
analysis  undertaken  to  determine  the  savings  and  costs  of  the  Administration  pro- 
posal was  an  interagency  effort  coordinated  by  the  Office  of  Management  and  Budg- 
et. The  analysis  focused  on  the  major  cost  drivers  in  this  program — remedy  selec- 
tion, liability,  and  the  division  of  work  between  the  states  and  EPA — and  how 
changes  in  these  areas  would  affect  both  public  sector  (Federal  and  State)  and  pri- 
vate sector  (PRPs  and  Insurers)  costs.  Preliminary  analysis  of  H.R.  3800  as  reported 
by  the  House  Committee  on  Energy  and  Commerce  is  now  under  review.  Particu- 
larly in  the  area  of  remedy  selection,  preliminary  analysis  indicates  a  wide  range 
of  both  potential  cost  savings  and  cost  increases  based  on  actual  implementation  of 
the  bill's  provisions. 

The  overall  effect  of  the  Administration's  proposed  changes  to  the  Superfund  pro- 
gram would  be  to  3rield  significant  savings  in  the  costs  of  the  program  for  both  the 
private  sector  and  the  Federal  government.  Overall,  the  changes  (including  the  addi- 
tion of  the  Environmental  Insurance  Resolution  Fund  (EIRF))  are  estimated  to 
produce  savings  for  both  the  private  and  public  sectors  of  16  to  22  percent  or  about 
$1.4  to  $1.9  bUlion  annually  when  fully  implemented.  The  reforms  to  the  program's 
cleanup  requirements,  liability  provisions  and  the  Environmental  Insurance  Resolu- 
tion Fund  account  for  the  majority  of  these  overall  savings.  Changes  to  the  core  pro- 
gram (remedy  and  liabiUty  areas)  would  produce  savings  in  the  range  of  $1.2  billion 
to  $1.6  billion  annually,  or  13  to  19  percent  of  present  costs  of  the  Superflind  pro- 
gram for  all  parties.  Remedy  selection  reforms  for  both  the  public  and  the  private 
sectors  are  estimated  to  produce  savings  of  19  to  25  percent  of  cleanup  costs  when 
savings  at  federal  facilities  are  included.  These  savings  are  the  result  of  proposed 
changes  to  incorporate  land-use  assumptions  and  national  cleanup  goals  into  rem- 
edy selection  decisions.  While  the  Administration's  proposal  would  reduce  overall 
costs  of  the  Superfund  program,  total  Fund  spending  would  increase  by  $330  to 
$400  million  annually  when  the  Administration's  reforms  are  fully  implemented. 
"These  costs  would  be  phased-in  over  the  first  several  years  of  operation  under  a  re- 
authorized program.  These  additional  Fund  costs  reflect  increased  Federal  costs  due 
to  liability  reforms  and  new  program  authorizations  and  administrative  costs  which 
are  partially  offset  by  savings  from  remedy  selection  reforms. 

COST  OF  LIABILITY  REFORMS 

The  Administration's  proposed  liability  reforms  would  result  in  some  increases  in 
federal  spending.  For  example,  the  proposal  to  provide  orphan  share  funding  is  esti- 
mated to  increase  Fund  costs  $180  million  to  $200  million  annually  when  mlly  im- 
plemented. About  60  percent  of  this  amount  ($110  million-$120  million)  is  to  fund 
the  share  of  costs  allocated  to  non-viable  parties.  Capping  site  cleanup  costs  of  gen- 
erators and  transporters  of  municipal  solid  waste  is  estimated  to  increase  federal 
costs  $40  million  annually.  Considering  the  ability  to  pay  of  municipalities  and 
small  businesses  is  estimated  to  increase  federal  costs  an  additional  $40  million  an- 
nually. 

PRIVATE  SECTOR  SAVING 

The  major  savings  for  the  private  sector,  both  responsible  parties  and  their  insur- 
ance carriers,  will  come  from  reductions  in  cleanup  costs  as  a  result  of  increased 
flexibility  in  land  use  and  remedy  selection  decisions  and  reductions  in  transaction 
costs  (litigation)  as  a  result  of  mechanisms  for  more  and  simpler  settlements.  Pri- 
vate sector  transaction  costs  would  be  reduced  by  50%^55%  or  $402  to  $445  million 
per  year  due  to  the  liability  reforms  and  the  Environmental  Insurance  Settlement 
Fund.  Overall  reductions  in  private-sector  costs  (due  to  changes  in  the  remedy,  li- 
ability, and  the  institution  of  the  Environmental  Insurance  Resolution  Fund)  are 
projected  to  be  32  to  40  percent  of  estimated  current  costs,  or  $750  million  to  $930 
million  annually  when  fiilly  implemented. 
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FEDERAL  BUDGET  EFFECTS 

Some  of  the  reforms  proposed  by  the  Administration  will  be^n  immediately.  Pol- 
icy and  regulatory  development  activities  will  be  required  to  implement  several  of 
the  new  provisions.  Our  analysis  indicates  net  federal  cost  increases  in  the  first 
three  years  of  implementation  of  the  reforms,  with  significant  net  cost  savings  be- 
gjinning  in  the  fourth  year  and  continuing  thereafter.  The  initial  costs  include  addi- 
tional responsibilities  for  EPA  associated  with  changes  to  the  allocation  scheme  and 
new  regulatory  development  activities,  which  would  begin  to  take  affect  soon  afler 
the  reforms  are  enacted.  The  budget  estimates  also  include  the  authorization  of  sev- 
eral new  programs  proposed  by  the  Administration,  including  the  citizen  informa- 
tion and  access  offices  and  increased  authorization  amounts  for  the  Agency  for  Toxic 
Substances  and  Disease  Registry  and  the  National  Institute  of  Environmental 
Health  Sciences. 

THE  HAZARD  RANKING  SYSTEM 

Finally,  Mr.  Chairman,  before  concluding  my  statement,  I  would  like  to  briefly  ad- 
dress a  question  you  raised  in  your  letter  of  invitation  regarding  the  Hazard  Rank- 
ing System  (HRS)  and  whether  it  should  be  revised.  The  Hazard  Ranking  System 
(HRS)  screens  a  large  universe  of  potential  sites  to  identify  the  worst  sites  as  na- 
tional priorities.  The  HRS  was  revised  extensively  afler  the  Superfund  Amendments 
and  Reauthorization  Act  (SARA)  of  1986  to  improve  its  assessment  of  relative  risk. 
The  revised  system  is  far  more  sophisticated  than  the  one  used  previously.  Our  find- 
iiigs,  based  on  the  125  sites  that  have  been  proposed  or  listed  on  the  NPL  since  its 
effective  date,  December  1990,  indicate  that  the  revised  HRS  fulfills  the  SARA  man- 
dates to  better  assess  risk.  There  are  limits  on  the  extent  to  which  greater  precision 
can  be  achieved  without  making  the  HRS  so  complicated  that  it  no  longer  provides 
a  relatively  quick  screening  of  sites.  As  a  result,  we  believe  any  proposals  for  revis- 
ing the  HRS  should  be  examined  very  carefully. 

CONCLUSION 

In  conclusion,  the  CERCLA  reauthorization  reforms  embodied  in  H.R.  3800  stand 
as  a  unique  representation  of  a  cooperative  and  consensus-building  undertaking. 
This  undertaking  has  engaged  the  time  and  efforts  of  the  Clinton  Administration, 
the  Congress  and  many  of  the  Act's  most  direct  stakeholders.  Many  predicted,  more 
than  once,  that  all  was  lost  for  Superfund  reauthorization.  We  have  persevered. 
Wide  divergence  of  opinion  and  extensive  policy  debate  was  reported  and,  neverthe- 
less, consensus  on  these  reforms  was  reached. 

The  reforms  in  H.R.  3800  provide  for  a  common  goal  of  faster,  fairer  and  better 
cleanups  under  Superfund  while  ensuring  that  protection  of  human  health  and  the 
environment  remain  our  paramount  concern.  These  reforms  are  a  genuine  step  for- 
ward to  secure:  increased  state  exercise  of  authority  at  facilities  and  greater  commu- 
nity involvement  at  all  stages  of  the  cleanup  process;  the  removal  of  barriers  to  eco- 
nomic development  that  currently  exist  in  the  statute;  a  neutral  allocation  process 
and  faster  resolution  of  a  party's  fair  share  liability  in  a  single  proceeding;  expedi- 
tious settlement  opportunities  for  certain  parties;  a  streamlining  of  the  remedy  se- 
lection process  and  the  promulgation  of  a  single  national  goal  for  consistent  clean- 
ups; and  the  establishment  of  a  new  insurance  settlement  fund. 

I  cannot  stress  too  strongly  the  Administration's  level  of  commitment  and  the  per- 
sonal commitment  that  I  share  toward  working  with  the  Congress  over  the  coming 
months  to  ensure  that  meaningful  reform  of  Superfund  is  passed  this  year. 

Mr.  Chairman,  thank  you  for  this  opportunity  to  address  the  Subcommittee.  I  wiU 
be  pleased  to  answer  any  questions  you  may  have. 


Response  to  Written  Questions  Submitted  by  Hon.  Mke  Synar  to  Carol  M. 

Browner 

Question  1(a).  Identify  and  provide  the  information  in  the  possession  of  the  Agen- 
cy that  shows  the  status  of  site  characterization  activities  for  each  of  the  Depart- 
ment of  Energy  sites  subject  to  CERCLA  remedial  action. 

Answer.  As  you  requested,  attached  is  a  CERCLIS  printout  listing  the  twenty  (20) 
Department  of  Energy  (DOE)  facilities  on  the  National  Priorities  List  (NPL).  A  site 
characterization  status  report  for  each  facility  is  attached. 

EPA  lists  an  NPL  site  as  a  Federal  facility  if  it  is  owned  and/or  operated  by  the 
Federal  government.  Formerly  utilized  DOE  facilities  not  owned  and/or  operated  by 
the  government  at  the  time  of  Usting  are  not  classified  as  federal  facUities  on  the 
NPL.  This  is  important  since  there  are  two  faciUties,  St.  Louis  Airport/HIS/Futura 
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Coatings  Co.  (CERCLIS  ID:  MOD980633176)  and  the  Maywood  Chemical  site 
(CERCLIS  ID:  NJD980529762),  for  which  DOE  is  taking  a  response  action,  but 
which  were  not  owned  by  DOE  at  the  time  of  Usting  on  the  NPL.  The  latter  of  these 
sites,  Maywood  Chemical,  may  now  be  partly  owned  by  DOE.  In  addition,  the  Bon- 
neville Power  Administration  (CERCLIS  ID:  WA189 140349)  is  a  DOE  facility  on  the 
NPL,  but  without  any  radioactive  contamination. 

Question  1(b).  For  each  site  identified  in  Item  (a)  for  which  site  characterization 
data  is  available,  identify  and  provide  the  information  in  the  possession  of  the  Agen- 
cy documenting: 

(i)  Both  naturally  occurring  background  levels  of  radioactive  materials  and  the 
concentration  levels  of  radioactive  materials  deposited  as  a  result  of  environmental 
contamination  at  each  such  site; 

(ii)  The  remedial  action  planned  for  each  such  site  and  the  concentration  levels 
of  radioactive  materials  to  be  achieved  by  such  remedial  action; 

(iii)  The  results  of  any  and  all  pathway  analyses  of  the  likely  distribution  to  the 
environment  of  radioactive  contamination  at  each  such  site  before  and  after  such 
remedial  action; 

(iv)  The  results  of  any  and  all  risk  analyses  of  the  likely  risk  to  human  health 
and  the  environment  from  radioactive  contamination  at  each  such  site  before  and 
after  such  remedial  action. 

Answer.  The  information  requested  in  (i),  (iii)  and  (iv)  is  detailed  site  specific  in- 
formation that  is  not  available  in  EPA  HQ.  In  fact,  some  of  the  information,  such 
as  the  results  of  any  and  all  pathway  analyses  of  the  likely  distribution  of  radio- 
active contamination  ...  is  retained  by  the  DOE  and  would  not  be  available  even 
through  the  EPA  Regional  offices.  The  Agency  is  working  with  DOE  to  ensure  that 
you  receive  EPA's  available  information  along  with  the  detailed  site  specific  infor- 
mation they  are  forwarding  to  you.  For  questions  l(b)(ii)  we  have  attached  a  site 
specific  summary  of  remedial  actions  planned  and  expected  concentration  levels  to 
be  achieved  by  the  remedial  action  for  those  sites  that  have  a  Record  of  Decision 
signed  by  EPA. 

Question  2.  The  May  26th  DOE  paper  repeatedly  suggests  that  the  national  goal 
for  remedial  actions  at  CERCLA  sites  under  the  Administration  proposal,  is  a  risk 
level  of  one  in  one  million.  Under  the  Administration  proposal  this  national  goal  is 
to  be  the  product  of  a  negotiated  rulemaking.  Describe  now  the  establishment  of  this 
national  goal  is  expected  to  occur  and  provide  any  Executive  Order,  policy  paper  or 
any  other  basis  for  the  assimiption  that  the  risk  level  that  will  be  required  of 
CERCLA  remedial  actions  will  be  one  in  one  million  or  any  other  value. 

Answer.  The  Administration's  proposal  provides  for  the  national  risk  goal  to  be 
established  through  a  regulatory  negotiation  process.  Neither  the  Administration 
nor  the  Agency  has  predetermined  what  the  national  Superfund  risk  goal  should  be. 
DOE's  paper  of  May  26,  1994  was  intended  to  show  the  consequences  if  a  goal  of 
10-6  were  selected  as  the  goal. 

A  regulatory  negotiation  process  includes  bringing  stakeholders  to  the  table  in  an 
effort  to  focus  resources  on  solving  a  problem.  Enclosed  is  a  copy  of  the  first  chapter 
of  the  Negotiated  Rulemaking  Sourcebook  developed  by  the  Administrative  Con- 
ference of  the  United  States.  This  chapter  outlines  some  of  the  benefits  and  difficul- 
ties of  negotiated  rulemaking.  The  Agency  expects  that  a  negotiated  rulemaking  to 
establish  a  national  goal  would  evaluate  precedents  in  other  risk  management  pro- 
grams and  the  health  and  economic  implications  of  alternative  goals.  The  Agency 
intends  to  enter  this  process  in  the  spirit  of  forging  true  consensus  to  the  degree 
possible,  to  establish  a  national  risk  goal  based  on  good  information  and  healthy  de- 
bate. 

Question  3.  Notwithstanding  the  arguments  made  by  DOE  for  special  treatment 
of  its  sites,  the  Administration's  proposal  would  apply  a  separate  national  goal  to 
all  radioactive  materials  including  those  licensed  by  the  Nuclear  Regulatory  Com- 
mission as  well  as  naturally-occurring  and  accelerator-produced  materials.  Provide 
the  Agenc/s  technical  and  policy  justification  for  applying  a  separate.  Atomic  En- 
ergy Act-derived  standard  to  each  of  these  categories  of  radioactive  materials. 

Ajiswer.  The  Administration's  proposal  as  introduced  by  Representative  Swift;  on 
February  2,  1994,  referred  to  cleanup  standards  for  radionuclides  established  under 
the  Atomic  Energy  Act  (AEA).  There  has  been  Congressional  interest  in  the  Agen- 
cy's development  of  radiation  site  cleanup  standards  and  several  Congressional 
hearings  have  been  held.  In  addition,  the  Congressional  Office  of  Technology  Assess- 
ment and  the  General  Accounting  Office  have  prepared  reports  on  the  problems  of 
cleaning  up  radiation  contaminated  sites  and  the  need  for  tne  development  of  clean- 
up standards.  In  response  to  these  concerns,  the  Agency  has  been  working  expedi- 
tiously under  its  AEA  authority  to  develop  radiation  cleanup  standards.  It  has  al- 
ways been  anticipated  that  these  standards  would  be  developed  for  application  to 
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radiation  sites  generally,  not  just  those  owned  or  operated,  or  regulated  by  particu- 
lar entities.  The  identity  of  the  owner/operator  does  not  affect  the  health  or  environ- 
mental consequences  of  the  selected  cleanup  level.  Furthermore,  under  the  existing 
CERCLA  scheme  the  standards  could  serve  as  "applicable  or  relevant  and  appro- 
priate" requirements  (ARARs)  at  radiation  sites  being  addressed  by  CERCLA  re- 
gardless of  their  ownership.  Indeed,  the  potential  for  expediting  cleanups  at 
Superfund  sites  has  been  a  reason  frequently  given  for  pressing  EPA  to  develop  the 
standards  promptly.  When  determined  to  be  ARARs,  the  standards  would  apply  to 
radiation  sites  regardless  of  ownership.  Since  the  ARAR  approach  was  being  elimi- 
nated in  the  Superfijnd  reform  legislation,  and  this  rulemaking  was  already  under- 
way, the  Administration  felt  it  would  be  consistent  with  the  purpose  of  the  AEA 
rulemaking,  and  the  most  efficient  use  of  EPA  resources,  to  explicitly  preserve  that 
rulemaking  as  the  vehicle  by  which  cleanup  standards  for  radiation  sites  would  be 
established  (rather  than  to  require  an  entirely  new,  and  potentially  duplicative,  ef- 
fort under  CERCLA).  Whether  the  standards  address  NORM  is  an  issue  that  will 
be  determined  within  that  rulemaking,  and  is  not  an  element  of  the  Administra- 
tion's legislative  proposal. 

With  respect  to  the  statement  in  your  question  that  the  Administration's  proposal 
"would  apply  a  separate  national  goal"  to  radionuclides  under  the  AEA,  it  should 
be  noted  that  while  it  is  correct  that  the  proposal  anticipated  cleanup  standards  to 
be  set  through  a  different  statutory  vehicle  (in  the  same  way  that  it  used  a  separate 
vehicle  for  MCLs  to  set  groundwater  standards),  it  did  not  create  any  presumption 
as  to  whether  a  "separate  goal"  would  be  established  (and  in  particular  whether  the 
AEA  standards  would  be  less  stringent,  more  stringent  or  comparable  to  the 
CERCLA  national  goal). 

Question  4.  Why  does  EPA  believe  that  the  proposed  exemptions  from  the  national 
goal  where  the  remedial  action  is  technical  infeasibility  and  unreasonably  costly, 
would  not  be  adequate  or  effective  for  remedial  actions  involving  radioactive  mate- 
rials? 

Answer.  H.R.  3800,  as  reported  by  the  House  Energy  and  Commerce  Committee 
and  the  Public  Works  and  Transportation  Committee  allows  a  site  specific  decision 
not  to  achieve  the  national  goal  if  it  is  technically  infeasible  or  unreasonable  costly. 
However,  the  Department  of  Energy  has  brought  evidence  to  EPA  that  may  show 
that  if  the  national  Superfund  risk  goal  is  very  stringent  achieving  that  goal  may 
never  be  technically  feasible  for  certain  radionucUdes.  If  that  is  the  case,  making 
repeated  infeasibility  determinations  on  a  site  specific  basis  would  be  dupUcative, 
and  time  consiuning,  and  could  lead  to  inconsistent  results.  Furthermore,  in  our  ef- 
forts to  establish  predictable  and  consistent  cleanup  levels,  the  Agency  wants  to 
make  sure  that  we  do  not  mislead  the  pubUc  into  beUeving  a  particular  goal  could 
be  met  for  a  radionuclide  if  we  know  that  uniformly  that  the  goal  cannot  be 
achieved. 

Consequently,  we  are  working  and  will  continue  to  work  with  Members  of  Con- 
gress to  establish  a  process  whereby  the  Agency  can  make  a  generic  finding  related 
to  certain  radioactive  materials.  The  Agency  believes  that  a  clear  statement  requir- 
ing an  independent  determination  for  radionuclides  about  the  ability  to  achieve  a 
national  risk  goal  is  warranted  by  the  evidence  available  to  date. 

Question  5(a).  EPA  has  developed  a  working  draft  rule  on  remedial  actions  involv- 
ing radioactive  materials  pursuant  to  its  authority  under  the  Atomic  Energy  Act 
(proposed  40  CFR  196).  This  rule  would  apparently  be  the  alternative  standard  en- 
visioned in  the  Administration  proposal.  This  draft  was  circulated  to  the  EPA 
Science  Advisory  Board  for  comment.  Please  respond  to  the  following  issues  raised 
in  this  draft: 

The  May  11,  1994,  preUminary  working  draft  of  the  EPA's  proposed  rule  on  reme- 
dial actions  involving  radioactive  materials  states  in  Part  rV(A)  (page  79)  that  cur- 
rent measurement  techniques  are  available  to  support  the  proposed  rule  and  that 
at  levels  below  the  proposed  standard,  "measurement  issues  become  increasingly 
difficult  to  overcome."  Provide  the  technical  bases  for  these  statements  and  identify 
the  "measurement  issues"  pertinent  to  this  regulation. 

Answer.  The  attached  draft  issue  paper  The  Comparison  of  Radiological  Measure- 
ment Method  and  Cost  discusses  the  measurement  issues  pertinent  to  the  cleanup 
regulation. 

Question  5(b).  The  preamble  (page  1)  states  that  exposures  from  groundwater  will 
be  limited  to  4  millirem.  On  page  2,  in  describing  the  MCL's  for  drinking  water, 
the  preamble  states  that  the  current  MCL's  are  4  millirem  just  for  beta,  15  pCi/ 
1  for  gross  alpha,  and  5  pCi/1  for  Radium-228  and  Radium  226.  Provide  a  description 
of  EPA's  current  methodology  for  calculating  risk  from  drinking  water  and  provide 
a  comparison  of  that  methodology  to  that  used  for  the  existing  MCL's  and  those  pro- 
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posed  in  1991  if  they  differ.  Also  provide  the  risk  levels  associated  with  the  current 
MCL's  and  the  1991  proposed  MCL's. 

Answer.  The  methodology  used  to  assess  risk  from  drinking  water  is  essentially 
the  same  for  the  draft  cleanup  standards  and  the  MCLs.  The  draft  cleanup  rule  does 
assume  a  30  year  period  of  exposure  for  the  purposes  of  determining  risk,  while  the 
MCLs  employ  a  70.7  year  period  of  exposure.  The  methodology  used  for  calculating 
the  risk  from  drinking  water  is  essentially  the  same  in  both  the  1976  final  MCLs 
and  the  1991  proposed  MCLs.  There  has  been  some  updating  of  various  input  pa- 
rameters because  better  information  has  become  available  concerning  human  expo- 
sure. An  excerpt  from  the  Federal  Register  notice  for  the  proposed  MCLs  that  dis- 
cusses the  methodology  used  when  assessing  risk,  is  attached.  An  excerpt  from  a 
draft  issue  paper  that  summarizes  the  risk  levels  associated  with  the  current  and 
the  proposed  MCLs,  is  attached. 

Question  5(c).  Provide  the  rationale  for  the  3  in  10,000  risk  level,  including  the 
rationale  for  the  proposed  30  year  exposure  and  the  1,000  year  effective  period,  in- 
cluding an  explanation  as  to  why  lifetime  exposure  was  not  used  and  why  a  longer 
effective  period  was  not  used  given  the  long  naif-lives  of  many  of  the  radionuclides 
at  issue. 

Answer.  The  three  parameters  referred  to  were  from  a  staff  working  draft,  which 
it  should  be  noted  is  subject  to  change.  The  parameters  are  as  follows: 

Rationale  for  3  x  10~*  risk  level 

EPA's  derivation  of  this  cleanup  standard  and  lifetime  cancer  incidence  risk  level 
was  based  upon:  a  detailed  review  of  prior  risk  management  decisions  made  by  the 
Federal  Government  to  address  environmental  risks,  particularly  those  decisions 
concerning  radiation  and/or  site  remediation,  to  infer  what  might  be  considered  an 
acceptable  level  of  residual  risk;  a  technical  analysis  to  ensure  that  the  dose  limits 
that  were  being  considered,  including  the  preferred  approach  in  the  staff  working 
draft,  would  be  both  achievable  and  measurable;  and  an  analysis  to  determine  if  a 
more  stringent  level  could  be  attained  that  would  result  in  benefits  reasonable  com- 
pared to  the  additional  risks  incurred.  Although  EPA's  analysis  is  in  a  very  prelimi- 
nary stage,  indications  are  that  this  analysis  may  support  a  decision  not  to  choose 
the  most  stringent,  technically  achievable,  risk  level  as  a  standard  for  release.  This 
is  because  cleanup  to  the  most  stringent  level  that  is  achievable  may  have  results 
that  are  counterproductive  to  attaining  EPA's  goal  of  protecting  human  health  and 
the  environment.  Risks  to  the  public  from  cleaned-up  sites  compared  to  risks  to  the 
public  from  transportation  accidents  and  other  remediation  activities  may  be  in  bal- 
ance at  the  dose  level  that  was  chosen  in  the  staff  draft;  more  stringent  cleanup 
levels  may  lead  to  more  deaths  resulting  from  remediation  activities  than  are  saved 
by  the  additional  cleanup.  In  addition,  the  removal  of  the  increasingly  large  volumes 
of  soil  at  a  site  needed  to  achieve  a  small  increment  in  individual  risk  reduction 
may  have  a  disproportionate  impact  on  the  overall  ecology  of  an  area. 

Rationale  for  30  year  exposure 

Although  precedents  exist  for  both  30-year  and  70-year  lifetime  exposure  sce- 
narios, EPA  chose  to  use  the  most  recent,  generally  applicable  risk  assessment  guid- 
ance available  under  the  CERCLA  program  to  support  the  risk  assessment  approach 
in  the  draft  rule.  The  Superfiind  recommendation  of  a  lifetime  exposure  period  of 
30  years  is  the  most  recent  assessment  of  the  exposure  time  perioa  issue.  EPA  be- 
Ueves  it  is  important  that  the  draft  rule  be  consistent  with  the  Superfiind  rec- 
ommended exposure  period  of  30  years  since  many  of  the  radiation  contaminated 
sites  are  identified  under  CERCLA  authority.  Superfund  states  that  the  30-year  as- 
sumption represents  the  national  upper-bound  time  (90th  percentile)  at  one  resi- 
dence (see  attached  excerpt  from  the  Risk  Assessment  Guidance  for  Superfund:  Vol- 
ume I,  Human  Health  Evaluation  Manual  (Part  A))).  Superfiind  obtained  the  30- 
year  assumption  from  EPA's  Ofiice  of  Research  and  Development  Exposure  Factors 
Handbook  which  is  based  on  a  1983  survey  by  the  Bureau  of  the  Census  (see  at- 
tached excerpt). 

Rationale  for  1,000  year  time  frame 

The  choice  of  a  time  frame  to  be  used  to  show  that  a  cleanup  standard  has  been 
met  must  reflect  both  the  nature  of  the  specific  health  problem  posed  by  the  regu- 
lated activity  and  the  intrinsic  uncertainty  associated  with  modelling  far  into  the 
future.  For  sites  at  which  residual  radioactive  materials  will  remain  after  cleanup, 
a  period  of  1,000  years  is  recognized  by  the  Agency  as  being  long  enough  to  identify 
health  impacts.  In  contrast,  EPA  concluded  that  the  10,000  year  time  frame  used 
to  evaluate  the  high-level  waste  rule  is  of  sufficient  duration  to  model  the  long-term 
performance  of  disposal  systems.  Disposal  of  radioactive  waste  requires  by  necessity 
the  permanent  isolation  of  potentially  harmful  material  from  the  accessible  environ- 
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ment.  By  contrast,  cleanup  implies  removal  of  these  harmful  materials  for  disposal 
elsewhere.  Thus,  the  intrinsic  nature  of  these  two  activities  are  distinctively  dif- 
ferent. This  difference  supports  the  use  of  the  1,000  time  frame  in  the  case  of  clean- 
up, thereby  reducing  implementation  burden  and  modeling  uncertainty. 

When  predicting  thousands  of  years  into  the  future,  uncertainties  become  very 
large  because  of  major  potential  changes  in  the  geohydrologic  regime  at  the  site  over 
long  periods  of  time.  When  the  potential  consequences  of  exposure  to  the  radioactive 
source  are  great,  as  in  the  case  of  a  high-level  waste  repository  where  high  activity 
material  is  deliberately  brought  to  one  place,  distant  future  calculations  may  pro- 
vide some  insight  concerning  the  relative  magnitude  of  consequences.  However,  the 
consequences  of  exposure  to  residual  radioactivity  at  low  levels  (such  as  results  from 
clean-up  in  which  material  is  deliberately  removed)  may  be  overwhelmed  by  the 
large  uncertainties  resulting  from  modeling  very  long  time  frames.  In  sum,  the  pre- 
liminary choice  of  an  intergenerational  time  frame  of  1,000  years  as  the  assessment 
period  for  cleanup  activities  represents  a  balance  between  the  nature  of  the 
intergenerational  risks  of  the  regulated  activity  and  the  uncertainties  associated 
with  modelling. 

Question  5(d).  For  every  standard  promulgated  or  proposed  by  EPA  for  the  regula- 
tion of  radiation,  provide  the  risk  level,  the  period  of  human  exposure,  and  the  effec- 
tive period.  Include  the  statutory  basis  for  each  such  standard. 

Answer.  See  Exhibit  A:  "Precedent  for  a  10-4  Risk  Level  in  Regulatory  Decisions." 

Question  5(e).  Explain  why  the  May  11,  1994,  "preliminary  staff  working  draft" 
preamble  states  that  the  standard  will  apply  for  1,000  years  after  completion  while 
the  text  of  the  rule  (dated  "May  11,  1994,  5:30  pm")  states  that  the  standard  will 
apply  for  10,000  years  after  completion  of  the  remedial  action.  Identify  which  period 
the  Agency  intends  to  propose  for  comment. 

Answer.  The  draft  text  of  the  rule  should  have  also  read  "1,000  years",  to  be  con- 
sistent with  the  preamble.  This  was  an  editorial  error. 

Question  5(f).  Provide  the  current  draft  of  the  Background  Information  Document 
(BID)  and  supporting  analyses. 

Answer.  The  Background  Information  Document  (BID)  is  still  under  development 
and  will  be  forwarded  as  soon  as  we  have  a  completed  draft. 

Question  5(g).  Provide  the  current  draft  of  the  Regulatory  Impact  Analysis  (RIA). 

Answer.  The  Regulatory  Impact  Analysis  (RIA)  is  still  under  development  and  will 
be  forwarded  as  soon  as  we  have  a  completed  draft. 

Question  5(h).  Provide  copies  of  "environmental  Characteristics  of  EPA,  NRC  and 
DOE  Sites  Contaminated  with  Radioactive  Materials,"  March  1993  (footnote  1  on 
page  9);  "EPA  Workshop  on  Radioactively  Contaminated  Sites,"  1990;  "Remedy  Se- 
lection at  Superfund  Sites  with  Radiation  Contamination,  1985-1991,"  August  1993 
(footnote  2,  page  12);  "Technical  Support  Plan  for  Development  of  Cleanup  Regula- 
tions for  Raaioactively-Contaminated  Soils  and  Aquifers"  (Tootnote  6,  page  13). 

Answer.  Copies  of  these  documents  are  enclosed. 

Question  5(i).  Provide  the  proposed  "Radiation  Protection  Guidance"  cited  on  page 
18)  and  describe  the  current  status  of  this  guidance. 

Answer.  See  enclosed  copy  of  "Federal  Radiation  Protection  Guidance  for  Expo- 
sure of  the  General  Public."  As  of  July  18,  1994,  the  guidance  is  awaiting  0MB 
clearance  on  an  exemption  from  Executive  Order  No.  12866  ("Regulatory  Planning 
and  Review  "). 

Question  5(j).  The  proposed  rule  states  that  EPA  has  published  regulations  gov- 
erning waste  management  at  40  CFR  Part  191.  Describe  the  extent  to  which  40 
CFR  Part  191  is  in  effect. 

Answer.  On  December  20,  1993  EPA  published  amendments  to  the  environmental 
standards  for  the  management  and  disposal  of  spent  nuclear  fuel,  high-level  and 
transuranic  wastes  (40  CFR  191).  The  amendments  became  effective  on  January  19, 
1994.  The  other  parts  of  this  rule  were  already  in  effect. 

Question  5(k).  Explain  how  the  Agency's  authority  under  the  Atomic  Energy  Act 
to  promulgate  "generally  applicable  environmental  standards  for  the  protection  of 
the  general  environment"  are  applicable  to  site  specific  releases  and  exposures 
standards  including  drinking  water  ascociated  with  remedial  actions  under 
CERCLA  and  the  Resource  Conservation  and  Recovery  Act  (RCRA),  respectively. 

Answer.  EPA  is  authorized  to  establish  generally  applicable  standards  under  the 
AEA  and  Reorganization  Plan  No.  3  of  1970  that  are  "limits  on  radiation  exposures 
or  levels  or  concentrations  or  quantities  of  radioactive  material."  The  AEA  requires 
that  EPA's  standards  "protect  health  [and]  minimize  danger  to  life  or  property."  42 
U.S.C.  §  2201(b).  EPA's  standards  apply  "outside  the  boundary  of  locations  under 
the  control  of  persons  possessing  or  using  radioactive  material,"  that  is  they  apply 
in  the  general  environment,  so  that  releases  of  radioactive  material  beyond  the 
boundary  are  subject  to  EPA's  standards.  Persons  possessing  or  using  radioactive 


4^ 

material  must  ensvire  that  their  activities  within  the  boundary  prevent  the  release 
of  radioactive  material  in  order  to  be  in  compliance  with  EPA's  standards.  In  select- 
ing remedial  actions  under  CERCLA,  the  Agency  applies  standards  or  requirements 
under  any  Federal  environmental  law  that  are  "legally  appUcable"  or  "relevant  and 
appropriate"  to  the  release  of  a  hazardous  substance,  including  radioactive  mate- 
rials. 42  U.S.C.  §9621(2)(A).  The  Resoiu-ce  Conservation  and  Recovery  Act  (RCRA) 
excludes  from  the  definition  of  solid  waste  source,  special  nuclear,  and  byproduct 
material  as  defined  by  the  AEA.  42  U.S.C.  §6903(27).  Corrective  action  authority 
under  RCRA  generally  extends  to  the  remediation  of  hazardous  waste  or  hazardous 
constituents  (identified  in  40  C.F.R.  part  261,  Appendix  VIII).  Therefore,  the  draft 
radiation  standards  may  apply  to  RCRA  corrective  action,  if  (a)  the  radiation  stand- 
ard directly  appUes  to  a  hazardous  constituent  in  40  C.F.R.  part  261,  Appendix  VIII 
or  (b)  the  radiation  standard  applies  to  the  radioactive  portion  of  mixed  waste 
(waste  containing  both  hazardous  waste  and  AEA  material). 

Question  5(1).  Explain  the  application  of  the  proposed  regulations  to  RCRA  reme- 
dial actions. 

Answer.  See  Answer  to  5(k). 

Question  5(m).  Provide  the  statutory  basis  for  the  "acceptable  level  of  risk"  stand- 
ard proposed  in  Part  IV(A)  of  the  proposed  rule. 

Answer.  The  AEA  authorizes  EPA,  as  a  successor  to  the  Atomic  Energy  Commis- 
sion, to  establish  standards  by  rule,  regulation,  or  order  that  protect  health  and 
minimize  danger  to  life  or  property.  In  addition.  Section  274  of  the  AEA  requires 
the  Administrator  to  advise  the  President  "with  respect  to  radiation  matters,  di- 
rectly or  indirectly  affecting  health,  including  guidance  for  all  Federal  agencies  in 
the  formulation  of  radiation  standards."  Reorganization  Plan  No.  3  of  1970  defines 
standards  as  "limits  on  radiation  exposures  or  levels,  or  concentrations  or  quantities 
of  radioactive  material."  The  draft  rule  describes  acceptable  level  of  risk  as  "an  an- 
nual committed  effective  dose  limit  of  X  mrem/jrr  above  natural  background  levels," 
with  X  to  be  determined  after  further  evaluation,  which  corresponds  to  the  Reorga- 
nization Plan  and  AEA  provisions  regarding  standards. 

Question  5(n).  Provide  the  1992  Habicht  memo  cited  in  Part  rV(A)  (on  page  65). 

Answer.  A  Copy  of  the  1992  Habicht  memorandum  is  enclosed. 

Question  5(o).  Explain  the  process  by  which  EPA,  under  the  proposed  rule,  will 
decide  the  extent  to  which  the  standards  will  apply  to  Nuclear  Regulatory  Commis- 
sion (NRC)  and  NRC  Agreement  State  licensees,  the  threshold  for  making  such  de- 
terminations, how  EPA  will  evaluate  the  effectiveness  of  NRC's  delegation  of  regu- 
latory authority  to  states,  and  the  procedural  steps  EPA  will  follow  in  making  these 
determinations  . 

Answer.  The  draft;  rule  would  apply  to  a  site  licensed  by  NRC  or  an  Agreement 
State  if  a  decision  is  made  that  the  site  will  be  cleaned  up  to  be  released  for  pubUc 
use.  This  rule  is  not  intended  to  "evaluate  the  effectiveness  of  NRC's  delegation  of 
regulatory  authority  to  states".  There  is  a  1992  Memorandum  of  Understanding  be- 
tween EPA  and  NRC  under  which  the  agencies  agreed  to  avoid  duplication  in  regu- 
lations addressing  risks  from  radioactive  contamination.  If  EPA  makes  a  determina- 
tion that  the  NRC  rule  is  protective  of  human  health  and  the  environment,  then 
EPA  will  propose  through  a  formal  rulemaking  process,  to  exempt  NRC  and  its  U- 
censees  from  the  regulatory  authority  established  by  EPA's  rule. 

[Note. — The  attachments  referred  to  have  been  retained  in  the  subcommittee's 
files.] 

Question  6.  H.R.  3800  provides  for  a  mandatory  appropriation  of  up  to  $300  mil- 
lion for  so  called  "orphan  funding."  In  calculating  the  number,  it  is  my  understand- 
ing that  EPA  determined  that  the  $300  million  would  be  sufficient  to  cover  the  or- 
phan share  for  all  NPL  sites,  including  mining  sites,  industrial  sites  with  just 
owner/operator  PRPs,  and  multi-party  off-site  disposal  sites.  Is  this  correct? 

Answer.  Yes.  The  Administration's  "orphan  share"  funding  estimates  were  based 
on  H.R.  3800  as  introduced,  and  are  the  sum  of  the  three  parts  of  the  orphan  share: 
the  share  of  "non-viable"  parties  at  all  multi-party  sites  subject  to  the  allocation, 
the  difference  between  the  allocated  share  of  municipal  solid  waste  generators  and 
transporters  and  their  settlement  amount,  and  the  difference  between  the  allocated 
share  of  PRPs  deemed  to  have  a  limited  ability  to  pay  and  their  settlement  amount. 
Since  the  bill's  introduction,  it  has  been  amended  to  exclude  owner/operator-only 
sites  from  the  allocation  process,  thereby  reducing  the  size  of  the  orphan  share. 

Question  7.  How  many  sites  currently  on  the  NPL  are  owner/operator  sites  which 
would  be  excluded  from  participating  in  the  allocation  process  under  §  130(a)(4)(B)? 

Answer.  Approximately  457  non-Federal  NPL  sites  have  only  owner  or  operator 
PRPs — or  approximately  41  percent  of  the  non-Federal  NPL.  However,  approxi- 
mately 164  of  these  sites  are  "single-party"  sites,  and  therefore  not  subject  to  the 
allocations  process  by  operation  of  section  130(a)(  1).  Therefore,  approximately  293 
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owner/operator-only,  multi-party  non-Federal  NPL  sites  are  excluded  by  section 
130(a)(4XB),  or  approximately  26%  of  the  non-Federal  NPL.i 

Question  8.  Is  it  the  Administration's  position  that  owner/operator  sites  excluded 
from  the  allocation  process  under  §  130(a)(4)(B)  are  also  liable  for  the  cleanup  costs 
of  orphan  parties  at  the  sites?  If  so,  what  is  the  justification  for  requiring  PRPs  at 
owner/operator  facilities  to  pay  for  contamination  they  did  not  cause  when  EPA  is 
not  requiring  PRPs  at  multi-party  sites  to  pay  for  contamination  they  did  not  cause? 

Answer.  Facility  owners  and  operators  generally  are  found  to  have,  or  should 
have,  a  higher  degree  of  control  over  access  to,  and  possibly  operations  at,  a  site 
than  the  waste  contributors  who  may  have  used  the  site.  In  addition  to  a  typical 
owner  or  operator's  level  of  involvement  at  the  site,  there  is  also  a  presumption  that 
an  owner  or  operator  has,  or  should  have,  access  to  information  regarding  the  site's 
condition  and  its  associated  potential  liabilities  at  the  time  of  purchase  or  assump- 
tion of  operations.  For  these  reasons,  orphan  share  funding  is  less  appropriate  at 
those  facilities  whose  only  PRPs  are  owners  and  operators.  Of  course,  where  equities 
do  suggest  a  need  for  orphan  share  funding  at  these  sites,  EPA  retains  its  authority 
to  enter  into  mixed  funding  arrangements. 

Question  9.  According  to  information  EPA  submitted  to  Chairmen  Swift  and  Din- 
gell,  over  the  next  5  years,  68  percent  of  the  non-Federal  facility  sites  which  will 
be  added  to  the  NPL  will  be  industrial  sites.  How  many  of  these  site  will  involve 
only  owners  or  operators  as  PRPs  and  would,  therefore,  not  be  eligible  to  participate 
in  the  allocation  process? 

Answer.  The  report's  use  of  the  classification  "industrial"  was  a  term  chosen  to 
represent  a  very  broad  category  that  distinguishes  waste  management  sites  from  all 
others  on  the  NPL.  It  does  not  attempt  to  provide  any  information  regarding  the 
types  of  PRPs  at  these  sites.  Indeed,  many  "industrial"  sites  have  off-site  waste  gen- 
erators, and  some  classified  as  "waste  management"  sites  may  have  only  owners 
and  operators  among  the  PRPs. 

Based  on  current  data,  it  is  difficult  to  ascertain  the  number  of  owner/operator- 
only  sites  likely  to  be  added  to  the  NPL  in  future  years.  The  Swift/Dingell  report 
based  its  estimates  of  the  projected  NPL  additions  on  interviews  with  regional  offi- 
cials, and  did  not  consider  sites  according  to  PRP  type.  However,  at  this  point,  EPA 
has  no  reason  to  anticipate  the  proportion  of  owner/operator-only  sites  on  the  NPL 
to  increase  dramatically. 

Question  10.  H.R.  3800  gives  contribution  protection  for  matters  "addressed  in  the 
settlements"  with  EPA.  Will  EPA  assure  that  these  settlement  agreements  provide 
complete  protection  against  contribution  claims,  including  those  of  PRP's  who  have 
already  incurred  response  costs? 

Answer.  The  Superfiind  Reform  Act,  as  introduced  and  as  reported  in  H.R.  4916, 
makes  special  efforts  to  limit  contribution  litigation,  and  to  strengthen  protections 
against  contribution  actions. 

For  example,  section  406  of  H.R.  4916  amends  the  general  contribution  section  of 
current  law  (CERCLA  section  113(f))  to  make  clear  that  a  person  who  has  resolved 
his  Uability  to  the  United  States  shall  not  be  liable  for  contribution  "or  any  other 
claims  by  any  person,  other  than  a  state"  in  connection  with  clean  up  costs  it  has 
incurred,  regarding  "response  actions,  response  costs,  or  damages  addressed  in  the 
settlement."  That  section  later  makes  clean  that  the  contribution  protection  it  af- 
fords includes  protection  against  claims  against  the  settlor  for  recovery  of  "response 
costs  or  damages  incurred  or  paid  by  another  person"  so  long  as  they  are  addressed 
in  the  settlement. 

Section  406  also  states  that  there  is  "no  right  of  contribution"  against,  among  oth- 
ers, parties  who  settle  under  the  "expedited  settlement"  provisions  of  the  Act,  with 
respect  to  the  matters  addressed  in  such  a  settlement,  and  parties  who  are  not  Lia- 
ble under  the  Act.  Moreover,  it  requires  that  any  party  bringing  contribution  action 
pay  reasonable  costs  of  defending  the  action  if  the  action  is  brought  against,  among 
others,  the  parties  referred  to  in  the  previous  sentence,  or  against  a  party  who  is 
otherwise  protected  from  such  suits  by  CERCLA  section  113(0  by  virtue  of  a  settle- 
ment with  the  United  States. 

A  central  purpose  of  Title  IV  of  the  Act  is  to  funnel  disputes  over  contribution 
that  currently  wind  up  in  the  courtroom  to  streamlined  administrative  proceedings 

E resided  over  by  private  neutrals.  One  result  of  this  new  system  is  that  potentially 
able  parties  generally  will  be  able  to  settle  their  liability  with  the  United  States 
based  on  a  fixed  percentage  of  response  costs.  Section  413  of  H.R.  4916  directs  that 
any  such  settlements  contain  a  waiver  by  the  settlor  of  contribution  rights  against 
all  potentially  responsible  parties  for  the  response  action;  and  a  provision  protecting 


1  According  to  a  survey  of  RPMs  conducted  during  the  summer  of  1993,  and  summarized  in 
the  "Swift/Dmgell"  report,  released  January  28,  1994. 
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the  settlor  from  contribution  actions.  Any  settlor  receiving  a  final  covenant  not  to 
sue  must  also  waive  all  contribution  rights  against  other  potentially  responsible  par- 
ties at  the  facility. 

The  Act  further  provides  that  the  government  may  bring  a  cost  recovery  action 
against  liable  parties  who  have  not  resolved  their  liability  to  the  government  follow- 
ing allocation,  and  that  the  defendants  may  implead  only  allocation  parties  who  did 
not  resolve  their  liability. 

In  addition,  the  Act  authorized  the  United  States  to  reimburse  any  party  who  sat- 
isfactorily performs  works  under  a  unilateral  administrative  order,  for  the  value  of 
its  work  above  its  allocated  share,  if,  among  other  things,  the  party  waives  any  con- 
tribution rights  against  all  other  potentially  responsible  parties  in  connection  with 
the  response  action. 

The  Act  also  clarifies  certain  other  provisions  to  ensure  that  non-settlers  cannot 
sue  for  contribution  using  other  cost  recovery  authorities. 

Question  11.  H.R.  3800  gives  EPA  authority  to  issue  unilateral  administrative  or- 
ders to  Federal  agencies.  Under  what  circumstances  will  EPA  use  this  authority? 

Answer.  Generally,  EPA  expects  to  use  order  authority  in  the  same  circumstances 
as  EPA  will  use  order  authority  for  private  parties.  For  example,  where  the  con- 
tamination at  a  Federal  facility  presents  an  imminent  and  substantial 
endangerment  such  that  a  time  critical  removal  is  necessary,  EPA  may  issue  a  uni- 
lateral order.  In  addition,  where  negotiations  were  unsuccessful  at  securing  an 
agreement  with  a  Federal  agency  within  a  reasonable  period  of  time  (usually  120 
days),  EPA  may  determine  that  it  is  appropriate  to  issue  a  unilateral  order.  Such 
issuance  is  consistent  with  EPA's  enforcement  against  private  parties. 

Question  12.  H.R.  3800  deletes  the  requirement  that  EPA  make  an  "imminent  and 
substantial  endangerment"  finding  as  a  pre-requisite  to  the  issuance  of  a  unilateral 
administrative  order.  What  is  the  effect  of  this  deletion?  Will  it  lead  to  EPA  making 
greater  use  of  Section  106  unilateral  orders? 

Answer.  H.R.  4916,  the  Superfund  Reform  Act,  does  not  disturb  the  requirement 
under  current  law  that  the  President  determine  that  there  may  be  an  imminent  and 
substantial  endangerment  to  public  health  or  welfare  because  of  a  release  or  threat- 
ened release  before  an  administrative  order  is  issued.  However,  section  402(a)  of  the 
bill  does  provide  that  the  President  need  not  make  such  a  determination  when  he 
amends  such  orders  or  issues  additional  orders  concerning  the  facility,  for  the  pur- 
pose of  completing  all  necessary  response  actions,  or  of  requiring  additional  response 
actions,  to  respond  to  the  release  of  threatened  release  that  was  the  subject  of  the 
original  administrative  order.  The  principal  purpose  of  this  proposal  is  merely  to 
permit  the  President  to  conduct  such  follow-on  actions  without  the  necessity  of  re- 
peatedly making  the  "endangerment  determination".  We  are  not  in  a  position  to  pre- 
dict whether  this  change  will  have  an  impact  on  the  level  of  use  of  section  106  uni- 
lateral administrative  order  authorities. 

Question  13.  Will  Section  106  unilateral  orders  be  used  in  any  situation  in  which 
EPA  determines  a  response  action  is  necessary? 

Answer.  As  under  current  practice,  the  government  will  determine  the  advisabil- 
ity of  issuing  section  106  unilateral  orders  on  a  case-by-case  basis.  The  United 
States  generally  prefers  that  potentially  responsible  parties  conduct  cleanups  pursu- 
ant to  settlement,  not  unilateral  order. 

Question  14.  What  was  EPA's  rationale  for  making  the  orphan  share  available 
only  for  cleanup  decisions  (Records  of  Decision  or  RODs)  issued  after  February  3, 
1994?  How  many  RODs  have  been  issued  since  February  1994?  Has  anyone  re- 
viewed these  decisions  to  determine  if  there  are  any  orphan  funding  requirements 
for  the  pre- 1994  RODs? 

Answer.  EPA's  overarching  concern  with  respect  to  orphan  share  funding  was  that 
legislative  language  not  affect  the  current  pace  of  cleanups  by  potentially  reopening 
existing  commitments  by  PRPs  to  perform  work.  By  limiting  orphan  share  funding 
to  prospective  remedy  selection,  H.R.  4916/S.  1834  has  no  effect  on  existing  PRP 
commitments  to  perform  cleanups. 

As  of  August  23,  1994,  35  RODs  had  been  signed  since  the  introduction  of  H.R. 
3800;  20  of  these  RODs  were  signed  at  enforcement-lead  sites.  Since  the  size  of  an 
orphan  share,  as  defined  by  H.R.  4916,  can  only  be  determined  by  an  allocator  in 
the  context  of  an  allocation,  these  RODs  have  not  been  reviewed  by  EPA  to  deter- 
mine the  scope  or  extent  of  orphan  share  funding  requirements.  Further,  since  EPA 
is  likely  to  bear  some  portion  of  the  orphan  share  for  these  sites  should  H.R.  4916 
be  passed  into  law,  it  would  be  inappropriate  for  the  Agency  to  comment  on  the  size 
of  the  orphan  share  at  these  sites  as  it  could  be  viewed  as  potentially  prejudicing 
the  allocator. 

Question  15.  Will  the  unused  portion  of  orphan  share  money  roU  over  into  the 
next  year's  orphan  share  money  under  H.R.  3800? 
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Answer.  H.R.  4916  provides  that  orphan  share  monies  remain  available  untU  ex- 
pended. 

Question  16.  What  happens  if  claims  on  the  orphan  share  exceed  the  funds  avail- 
able for  the  orphan  share? 

Answer.  The  bill  creates  an  entitlement  to  payment  of  orphan  shares  as  defined. 
If  claims  on  the  orphan  shares  exceed  the  orphan  share  funds  available  in  a  given 
year,  a  delayed  reimbvirsement  will  be  made  to  parties  for  the  orphan  share  plus 
interest  on  Treasures  one  year  T-bill  rate. 

The  Administration  used  the  best  available  data  to  estimate  the  orphan  share  re- 
sulting from  the  allocation  provisions  of  the  Superfiind  Reform  Act  of  1994.  Based 
on  these  data,  the  annual  long-term  average  orphan  share  for  the  bill  as  introduced 
was  estimated  to  be  approximately  $190  million.  To  account  for  year-to-year  fluctua- 
tions in  orphan  share  expenditures,  a  50%  "cushion"  was  added  to  this  estimate,  re- 
sulting in  a  $300  million  annual  cap  on  the  orphan  share. 

The  Administration  believes  that  it  is  highly  unlikely  that  this  cap  would  be 
breached  in  any  given  fiscal  year.  Moreover,  the  bill  reported  by  the  Energy  and 
Commerce  Committee  reduced  both  the  size  of  the  estimated  orphan  share  and  the 
number  of  sites  eligible  for  the  allocation  process  and  orphan  funding,  making  it 
even  more  unlikely  that  the  cap  would  be  breached.  By  excluding  sites  where  all 
PRPs  are  Uable  as  owner/operators  (i.e.,  owner/operator  only  sites)  from  the  manda- 
tory allocation  process,  the  Energy  and  Commerce  Committee  effectively  reduced 
the  number  of  sites  eligible  for  orphan  share  funding.  This  reduced  the  estimated 
annual  cleanup  cost  pool  for  allocation  sites  from  approximately  $870  million  to  ap- 
proximately $580  million.  A  breach  of  the  $300  million  orphan  share  cap  would  re- 
quire an  average  orphan  share  at  allocation  sites  in  excess  of  50%.  There  are  no 
data  to  support  an  orphan  share  of  this  magnitude. 

Question  17.  If  the  purpose  of  the  Environmental  Insurance  Resolution  Fund 
(EIRF)  is  to  settle  insurance  coverage  disputes  for  policies  issued  to  PRP's  prior  to 
1986,  why  is  the  Administration  advocating  assessing  a  portion  of  the  tax  to  finance 
the  EIRF  prospectively,  rather  than  requiring  the  tax  to  be  assessed  lOOSto  retro- 
actively? Isn't  it  true  that,  unlike  a  retroactive  tax,  a  prospective  tax  will  be  passed 
through  to  ciurent  insurance  customers? 

Answer.  The  Administration  supports  the  negotiated  compromise  reached  between 
the  reinsurers  and  insurers  during  the  past  couple  of  months.  The  EIRF  is  currently 
struct\u"ed  to  assess  a  70%  retrospective  730%  prospective  tax  on  insurers  but  will 
over  a  period  of  10  years  become  a  65  %  prospective/  35  %  retrospective  tax.  This 
compromise  reflects  a  delicate  balance  reached  among  all  members  of  this  complex 
industry  and  will  benefit  both  insurers  as  well  as  insiu"eds,  and  society  as  a  whole. 

Although  it  is  true  that  some  portion  of  the  prospective  tax  assessed  on  this  in- 
dustry may  be  theoretically  passed  on  to  consvuners,  it  is  unknown  whether  consum- 
ers will,  in  fact,  be  so  affected,  given  the  vagaries  associated  with  the  market.  In 
addition,  any  such  assumption  by  the  consuming  public  will  be  offset  by  the  sub- 
stantial benefits  afforded  by  Title  VIII  of  the  Superfiind  Reauthorization  Initiative, 
in  general.  These  benefits  include  certainty — which  is  otherwise  elusive — concerning 
insurance  contract  obUgations,  together  with  substantial  savings  associated  with 
litigation  costs. 

Question  18.  Insurance  industry  representatives  have  told  the  Subcommittee  that 
the  EIRF  is  necessary  because  the  Superfiind  environmental  liability  facing  some 
of  these  carriers  is  enormous  and  could  lead  to  insurance  company  insolvencies.  Spe- 
cifically, which  carriers,  if  any,  are  in  financial  trouble  and  to  what  extent,  and 
what  analysis,  if  any,  was  done  to  determine  if  the  EIRF  tax  will  avoid  potential 
insolvencies  for  any  financially-troubled  carriers  you  identify? 

Answer.  The  Administration  is  unaware  of  which  carriers,  if  any,  are  in  fact  fi- 
nancially troubled,  nor  is  it  aware  of  the  extent  of  any  such  financial  difficulty  expe- 
rienced by  particular  companies.  This  sort  of  information  may  be  available  from 
state  regulators  who  control  this  industry,  or  the  Securities  and  Exchange  Commis- 
sion, to  the  extent  the  Commission  is  privy  to  such  data.  The  federal  government, 
does  not  regulate  the  insurance  industry,  and  is  otherwise  not  privy  to  this  informa- 
tion. 


Response  to  Written  Questions  Submitted  by  Hon.  Karen  Thurman  to  Carol 

M.  Browner 

Question  1.  Can  you  explain  why  EPA  has  not  enforced  risk  assessment  criteria 
on  its  Regional  Offices  in  regards  to  cleanup  Superfiind  sites?  Do  the  Regional  Of- 
fices have  complete  autonomy  in  determining  the  worst  Superfiind  sites? 
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Answer.  The  Risk  Assessment  Guidance  for  Superfund  (RAGs)  was  developed  to 
provide  Remedial  Project  Managers  and  On  Scene  Coordinators  with  a  scientific 
framework  for  considering  the  risks  associated  with  contamination.  It  provides  them 
with  standard  exposure  factors  for  use  in  baseline  risk  assessment,  the  site-specific 
analysis  that  determines  whether  a  site  poses  sufficient  risk  to  warrant  remedial 
action.  The  guidance  is  a  generic  document  which  was  developed  to  be  applicable 
at  most  of  Superfund's  National  Priority  List  sites.  However,  every  Supernind  site 
has  unique  qualities,  and  some  sites  may  include  unusual  combinations  of  contami- 
nants or  pathways  of  exposure.  As  a  result,  there  are  some  sites  for  which  the  proce- 
dures in  the  ^idance  may  not  provide  a  complete  assessment  of  site  risks.  A  degree 
of  flexibility  is  required  to  account  for  the  variability  among  Superfund  sites,  and 
this  flexibility  is  achieved  through  the  presentation  of  the  RAGS  as  guidance  rather 
than  criteria. 

Implementation  of  the  Superfiind  program  is  substantially  delegated  to  EPA  re- 
gional offices,  including  the  baseline  risk  assessment  part  of  the  remedial  investiga- 
tion at  a  NPL  site.  To  ensure  that  there  is  a  common  understanding  of  how  risk 
assessments  should  be  accomplished,  my  office  conducts  monthly  conference  calls 
with  regional  risk  assessors,  we  fund  the  Technical  Support  Center  in  Cincinnati 
to  provide  scientific  expertise  to  the  Regional  offices,  and  we  convene  an  annual 
meeting  of  risk  assessors  to  discuss  emerging  Agency  policies  on  risk  assessment 
and  to  resolve  issues. 

In  terms  of  determining  the  worst  Superfund  sites,  the  Regional  Offices  Work 
with  the  States,  who  identify  the  potentially  hazardous  sites,  in  developing  prior- 
ities. The  Hazard  Ranking  System,  developed  by  Headquarters  EPA  with  pubUc 
comment,  provides  and  objective  tool  for  the  Regions  to  use  in  prioritizing  sites.  In 
addition,  many  Regional  offices  work  with  the-States  in  determining  which  sites  on 
the  National  Priorities  List  will  be  addressed  first. 

Question  2.  Do  you  know  the  status  of  Region  5's  efforts  to  rank  their  worst  sites 
and  what  is  your  opinion  about  Region  5's  Working  Group  proposal  to  rank  the 
sites,  specifically  their  use  of  risk  assessment? 

Answer.  Yes,  I  am  aware  of  the  work  group's  efforts  to  address  worst  sites.  Cur- 
rently the  workgroup,  which  Region  5  established  in  November  1993,  is  finalizing 
its  efforts.  The  workgroup  has  developed  ranking  criteria  for  the  nations's  largest 
site  backlog.  The  workgroup's  proposal  envisions  a  two-tier  approach.  The  first  tier 
criteria  are  objective.  Estimation  of  risk  is  based  upon  set  standards  (e.g.  MCLs  and 
RALs)  or  the  likelihood  of  exposure  to  "high"  concentrations.  The  second  tier  criteria 
provides  for  a  more  detailed  evaluation  to  establish  a  priority  among  sites  to  assist 
in  determining  where  to  focus  the  program's  limited  funds  and  resources.  The  sec- 
ond tier  includes  a  risk  evaluation  that  considers  human  health  threats  and  ecologi- 
cal risks. 

The  Region's  approach  is  basically  sound,  however.  Headquarters  has  not  done  a 
formal  evaluation  of  their  efforts.  Region  5  has  the  largest  backlog  and  will  need 
to  address  the  backlog  in  a  manner  that  meets  both  state  and  EPA  needs. 

Question  3.  Because  of  your  background  in  state  government  in  Florida,  can  you 
address  the  concerns  of  those  states  that  believe  that  their  clean-up  programs  are 
more  efficient  and  do  not  want  to  report  certain  sites  to  the  EPA.  Do  you  believe 
that  the  EPA  should  have  complete  control  over  the  clean-up  or  do  you  believe  the 
States  (like  Florida)  have  more  efficient  clean-up  programs  and  that  the  Federal 
government  should  leave  well-enough  alone? 

Answer.  I  can  certainly  understand  the  states'  perspective  on  the  capabilities  of 
their  clean-up  programs,  and  I  have  great  respect  for  those  capabilities.  The  Admin- 
istration's Superfund  Reform  Act  recognizes  this  in  providing  more  cleanup  author- 
ity to  the  states.  From  the  federal  perspective,  however,  there  is  a  wide  range  of 
capabilities  among  states,  that  we  must  consider.  I  view  comprehensive  reporting 
of  appropriate  sites  as  an  important  tool  for  the  states  and  EPA  to  best  understand 
and  manage  the  hazardous  waste  site  universe.  Comprehensive  reporting  also  en- 
sures that  the  states  are  recognized  for  all  cleanup  activity,  not  just  that  associated 
with  the  National  Priorities  List. 

Certain  states  can  address  certain  types  and  numbers  of  sites  more  efficiently 
than  EPA.  This  is  why  EPA  is  making  an  effort  to  work  more  closely  with  the  states 
to  ensure  that  sites  that  are  not  appropriate  for  federal  action  are  in  fact  addressed 
by  other  authorities.  EPA  rightly  maintains  response  authority  for  states  with  less 
developed  capabilities  or  with  capabilities  that  are  not  appropriate  for  all  sites.  We 
share  with  the  states,  a  fundamental  priority  to  ensure  the  protection  of  human 
health  and  the  environment  at  all  sites  in  all  communities. 

Mr.  Synar.  Let  me  recognize  myself  for  5  minutes  and  we  will 
proceed  from  there. 
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Now  GAO  testified,  Ms.  Browner,  right  before  you,  that  the  pol- 
icy to  address  these  sites,  which  is  classified  as  worst  sites  first, 
is  not  followed.  The  regions  don't  even  take  risk  into  account  as  the 
key  basis  for  the  priorities.  They  testified  under  oath  that  political 
pressure  and  how  long  the  site  was  on  the  list  were  really  more  im- 
portant factors  than  the  risk. 

What  are  you  all  doing  to  ensure  that  the  regions  adequately 
prioritize  based  upon  risk,  human  health  problems,  et  cetera? 

Ms.  Browner.  Mr.  Chairman,  if  I  might  make  sure  I  understand 
your  question.  Are  you  asking  about  the  hazard  ranking  system 
and  how  the  agency  implements  that  system? 

Mr.  Synar.  That  plus  the  fact  that  we  have  this  worst  sites  situ- 
ation right  now  where  risk  is  a  very  minimum  factor. 

We  want  to  know  two  things.  One,  what  are  you  doing  to  change 
that?  And  second,  how  are  you  directing  the  regions  to  do  it?  When 
do  you  think  you  are  going  to  have  rules,  regulations  and  guidance 
in  place  on  that?  And  how  long  is  it  going  to  take  you  to  get 
through  the  backlog? 

Ms.  Browner.  Let  me  answer  very  broadly  and  then  ask  Mr. 
Laws  to  speak  to  some  of  the  specific  activities. 

The  hazard  ranking  system,  that  is  the  system  that  EPA  uses  to 
screen  the  very  large  universe  of  potential  sites.  We  receive  infor- 
mation through  the  telephone.  We  receive  information  from  States 
and  from  individuals  saying  they  believe  there  is  a  site  that  is  ap- 
propriate for  listing  on  the  Superfund  National  Priorities  List. 

The  hazard  ranking  system  is  how  we  evaluate  whether  or  not 
that  site  should,  in  fact,  be  listed. 

It  is  used  to  screen  a  very,  very  large  universe  of  potential  sites 
to  identify  the  worst  sites  as  national  priorities. 

In  1986,  this  portion  of  the  law  was  revised  extensively  so  that 
we  could  improve  our  ability  to  assess  relative  risk.  I  think  that  ev- 
eryone would  agree  that  the  current  system,  the  current  hazard 
ranking  system,  is  far  more  sophisticated  than  the  one  that  was 
used  previously. 

There  are,  I  think,  a  number  of  factors  that  have  to  be  taken  into 
account  in,  one,  the  ranking  of  a  site  and  then  once  the  site  is 
ranked,  in  determining  the  pace  of  cleanups. 

We  would  like  nothing  better  than  to  have  a  system  that  clearly 
said,  "Do  this  first.  Do  that  second.  Do  this  third." 

It  is  not  that  simple,  Mr.  Chairman,  unfortunately. 

We  have  to  take  into  account,  for  example,  the  availability  of  the 
responsible  parties  to  undertake  the  cleanup  activities,  the  size  of 
the  site,  and  the  State's  interest  in  the  site. 

There  are  many  factors  that  come  into  play  that  result  in 
changes  or  what  some  may  perceive  as  delays  in  cleanups,  but  that 
are  actually  appropriate  considerations  in  getting  the  job  done. 

Mr.  Synar.  Let's  walk  through  this.  This  is  a  very  important 
area. 

First  of  all,  you  do  agree  that  risk  is  not  a  major  factor  presently 
in  the  present  system? 

Ms.  Browner.  No,  it  is  an  important  factor  in  the  present  sys- 
tem and  I  think  it  is  appropriately  included  in  the  present  system. 

Mr.  Synar.  Well  GAO  disagrees  with  you  on  that  factor. 

Ms.  Browner.  Yes. 
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Mr.  Synar.  Second,  will  you  do  guidance  and  regulations  to  the 
regions  that  will  put  this  more  into  the  priority? 

Mr.  Laws? 

Mr.  Laws.  There  is  guidance  out  there.  I  think  what  GAO  was 
saying  was  based  on  their  discussions  with  Region  V  and  raising 
a  point  that  maybe  they  are  not  following  that  guidance.  We  will 
certainly  look  into  that  and  whether  anything  additional  is  re- 
quired. 

Mr.  Synar.  How  long  will  it  take  you  to  get  through  the  backlog? 

Ms.  Browner.  The  backlog  of  the  sites  to  be  listed  or  the  sites 
to  be  evaluated?  Which  one? 

Mr.  Synar.  The  sites  to  be  evaluated. 

Mr.  Laws.  It  is  hard  to  say  and  the  reason  for  that  is  that  the 
numbers  are  always  increasing.  As  GAO  has  indicated,  and  our  es- 
timates agree  ultimately  between  3,000  and  4,000  sites  will  end  up 
on  the  NPL. 

We  currently  have  a  backlog  of  about  2,000  that  are  currently 
identified  on  CERCLI's  that  are  yet  to  be  evaluated. 

As  the  process  goes  along,  we  are  going  to  continue. 

Mr.  Synar.  See  where  we  are  going  with  this.  Unless  we  fully 
score  these  sites,  you  can't  prioritize  them.  Given  the  numbers  you 
have  just  stated,  we  can't  get  there  from  here  unless  we  set  prior- 
ities. 

So  tell  this  subcommittee  when  we  are  going  to  do  that.  We  need 
to  know  if  you  will  fully  score  the  sites  so  that  we  can  have  the 
best  assessment  and  priorities  set. 

Mr.  Laws.  We  are  scoring  the  sites  and  we  are  in  that  process. 

Mr.  Synar.  Do  you  dispute  what  the  GAO  said? 

Ms.  Browner.  I  think  part  of  the  confusion  is  that  when  we  un- 
dertake to  score  an  individual  site,  we  do  fully  score  it.  I  think  the 
question,  if  I  understand  it,  is  how  are  you  going  to  score  all  of  the 
sites  that  are  in  need  of  scoring?  Is  that  correct? 

Mr.  Synar.  That  is  correct,  because  you  can't  compare  them  un- 
less you  have.  GAO  testified — ^you  were  not  here — if  you  have  a  site 
that  is  28.5. 

Ms.  Browner.  28.5. 

Mr.  Synar.  28.5  and  one  that  is  50  to  60,  my  question  to  Mr. 
Fultz  was  does  the  50  to  60  set  a  higher  priority  and  he  said  no, 
not  necessarily. 

How  do  you  set  priorities  for  the  sites  that  have  to  be  cleaned 
up  first  based  upon  risk  and  not  political  pressure  if  you  have  not 
fully  scored  the  whole  system? 

Ms.  Browner.  Mr.  Chairman,  there  is  a  reason  why  a  compari- 
son between  a  site  score  of  28.5  and  of  50  is  not  simple  in  deter- 
mining which  site  is  worse.  The  scoring  system,  the  ranking  sys- 
tem, is  an  initial  screen. 

It  does  tell  us  that  there  will  be  activities  important  to  undertake 
at  these  sites.  For  example,  a  site  where  there  are  different  types 
of  contaminants.  We  might  look  at  one  contaminant  in  the  screen- 
ing process  and  once  we  reached  28.5  or  once  we  reached  50,  we 
can  know  that  site  is  in  need  of  attention  and  we  don't  look  at  the 
other  contaminants  in  the  screening  process  because  it  would  not 
be  a  good  use  of  our  resources. 
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Instead,  we  look  at  the  other  contaminants  in  developing  the 
cleanup  plans.  It  is  a  question  of  where  we  put  our  resources.  And 
our  go.al  is  obviously  to  move  quickly  to  score  sites  so  that  we  know 
whether  or  not  sites  are  appropriate  for  Federal  Government  atten- 
tion or  whether  they  should  be  addressed  by  other  parties. 

I  want  to  assure  the  subcommittee,  Mr.  Chairman,  where  there 
should  be  an  imminent  threat  to  the  public's  health,  we  undertake 
emergency  response  actions.  We  go  out  immediately  and  remove 
barrels,  for  example.  We  don't  wait  to  score  a  system  to  undertake 
emergency  action. 

Mr.  Synar.  No  one  is  suggesting  that  you  don't  take  care  of  im- 
minent danger  and  health.  That  is  not  what  we  are  suggesting.  We 
are  looking  down  the  road.  We  are  over  a  decade  into  this  program. 

Look  at  that.  It  isn't  getting  done.  We  have  to  get  it  done  and 
setting  priorities  seems  as  good  a  place  to  start.  I  am  still  con- 
cerned that  unless  you  fully  score,  not  just  one  contaminant,  but 
fully  score,  you  can't  compare  these  four  over  here  with  the  one 
that  you  know  at  the  present  time. 

How  do  you  explain  the  increase  of  cases  of  sites  that  appear  on 
NPL  that  ultimately  don't  require  cleanup?  Is  that  a  suggestion 
that  they  shouldn't  have  been  there  in  the  first  place? 

Ms.  Browner.  No.  Again,  the  screening  system  is  just  the  first 
step  in  a  complicated  process.  And  sites  will  appear  that  will  cross 
the  threshold  and  show  up  on  the  list  that  subsequently  don't  need 
action,  in  part  because  we  did  an  emergency  response  and  the 
problem  was  solved  in  that  emergency  response. 

So  what  happened  is  we  saw  a  site.  It  was  quickly  scored.  It 
showed  up  over  the  28.5.  Because  of  emergency  removal  actions  to 
protect  the  public's  health,  it  no  longer  is  appropriate  for  listing. 

There  has  to  be  flexibility  in  this  system  if  we're  going  to  do  the 
job. 

Mr.  Synar.  Will  you  provide  the  subcommittee  with  the  numbers 
over  the  last  5  years  that  have  reached  that  status? 

Ms.  Browner.  Yes,  and  we  can  describe  why  that  happened. 

I  think  that  would  be  helpful  to  educate  the  Members. 

[The  information  referred  to  follows:] 

REMOVALS  THAT  HAVE  CLEANED  UP  NPL  SITES 

Region  1 — None  (although  they  are  currently  doing  Raymark  which  will  be 
cleaned  up  by  the  Removal). 

Region  2— EEC  Trucking,  New  York,  fund  lead,  started  9/90,  completed  3/91. 
Tronic  Plating,  new  York,  PRP  lead,  started  7/93,  completed  8/93. 

Region  3— North  Penn  Water  Authority  #6  site,  Lansdale,  PA,  RP  lead,  started 
1/93,  not  completed  yet.  (Will  lead  to  complete  cleanup — installation  of  water  lines.) 

Region  4— A.L.  Taylor  Site,  Sheperdsville,  KY,  fund  lead,  started  4/87,  completed 
7/89.  Newport  Diunp  Site,  Wilders,  KY,  fund  lead,  started  10/88,  completed  5/89. 
Chem-form,  Pompano  Beach,  FL,  fund  lead,  started  4/90,  completed  6/92. 

Region  5 — None. 

Region  6 — Pagano  Salvage,  Los  Lunas,  NM,  fund  lead,  started  6/89,  completed  6/ 
90. 

Region  7 — Denny  Farms,  St.  Louis,  MO. 

Region  8 — None. 

Region  9 — None. 

Region  10— Yakima  Plating,  WA,  fund  lead,  started  6/92,  completed  9/92.  Arrcom, 
Rathdrum,  ID,  fund  lead,  started  5/87,  completed  5/90.  Joseph  Forest  Products,  Jo- 
seph, OR,  fund  lead,  started  9/91,  completed  5/93.  Allied  Plating,  Portland,  OR,  fund 
lead,  started  10/92,  completed  11/92. 

Total  number  of  removals  that  have  cleaned  up  NPL  sites=12. 
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Mr.  Synar.  Mr.  Clinger  for  5  minutes. 

OK.  Mr.  Hastert. 

Mr.  Hastert.  Thank  you. 

Just  very  briefly,  one  of  the  key  components  of  the  bill  signifi- 
cantly expands  the  role  for  local  citizens  and  community  leaders. 
The  bill  contains  major  expansions  of  the  Technical  Assistance 
Grants  program  and  new  funding  for  community  work  groups  and 
citizens  information  and  access  offices. 

In  that,  you  all  of  the  sudden — you  do  your  work,  your  expertise 
work  and  rank  and  do  what  you  have  to  do  in  the  screening,  but 
when  you  get  new  community  groups  in  there,  you  have  a  new  dy- 
namic which  really  affects,  and  I  think,  probably  enters  into  some 
of  the  things  that  Mr.  Synar  is  talking  about. 

I  have  a  huge  waste  site  in  my  district  that  is  not  completely 
under  your  jurisdiction.  Part  of  it  is  nuclear  waste  and  so  there  is 
a  division,  and  as  a  matter  of  fact,  the  State  has  control  of  it,  but 
there  is  a  lot  of  residual  stuff  out  there. 

We  find  that  as  you  start  to  work  and  get  citizen  groups  in  there, 
they  can  also  help  solve  those  problems.  Has  that  been  your  experi- 
ence? Is  that  why  this  is  here?  Tell  me  about  it. 

Ms.  Browner.  One  of  our  goals  was  to  speed  the  pace  of  clean- 
ups. When  we  looked  at  why  delays  were  occurring,  what  we  found 
was  that  far  too  frequently  Government  made  a  decision,  PRP's,  po- 
tentially responsible  parties,  made  a  decision  about  what  would 
happen  at  a  site  and  they  didn't  involve  the  local  community  in 
that  decision. 

Then  after  a  year  or  two  of  work,  when  they  sought  to  inform  the 
local  community  of  their  decision,  the  local  community  had  a  dis- 
agreement. 

We  have  come  to  believe,  based  on  real  experience,  that  if  we 
bring  the  local  community  in  on  the  front  end,  the  delays  we  now 
experience  on  the  back  end  will  not  occur. 

Yes,  you  will  take  a  little  bit  more  time  up  front,  but  you  will 
save  a  lot  of  time  in  the  end. 

It  is  really  important  that  people  who  will  live  next  to  a  site 
while  it  is  being  cleaned  up  and  after  it  has  been  cleaned  up  under- 
stand what  is  occurring  in  their  neighborhood.  We  came  to  make 
this  recommendation  of  involving  people  from  the  beginning  in  the 
decisionmaking  process  about  a  particular  site  based  on  a  lot  of 
field  experience. 

Mr.  Hastert,  Is  that  part  of  the  reason  sometimes  they  have 
input  too  on  whether  you  are  going  to  go  all  the  way  down  to  zero- 
based  background — I  don't  know  exactly  what  the  terminology  is, 
what  they  can  live  with  and  what  extra  pain  they  can  live  with  to 
get  to  the  other  standards.  Do  they  have  input  on  that  type  of 
stuff? 

Ms.  Browner.  In  the  community  involvement  title  we  are  pro- 
posing, they  would  be  part  of  all  the  decisions  made  at  a  particular 
site.  They  would  be  at  the  table,  and  they  would  be  able  to  raise 
their  concerns  and  where  there  are  answers  to  their  concerns,  they 
would  have  access  to  those  answers. 

I  am  very  familiar  with  people  who  live  around  Superfund  sites 
who  feel  like  they  know  absolutely  nothing  about  what  is  happen- 
ing on  the  lot  right  next  to  them  and  it  is  frightening  to  them. 
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With  a  little  bit  of  information  in  many  instances,  that  fear  can 
be  removed  and  they  can  become  allies  in  the  effort  to  see  their 
community  cleaned  up. 

Mr.  Hastert.  Thank  you.  I  yield  back.  I  only  wanted  to  ask  a 
couple  of  questions. 

Mr.  Synar.  Mrs.  Thurman. 

Mrs.  Thurman.  It  is  my  understanding  that  the  new  Environ- 
mental Insurance  Resolution  Fund,  or  EIRF 

Ms.  Browner.  We  have  some  strange  acronyms  in  the  bill,  we 
agree. 

Mrs.  Thurman.  Well,  as  you  know  we  had  LUST. 

Ms.  Browner.  Leaking  Underground  Storage  Tanks,  for  those 
who  don't  know. 

Mrs.  Thurman  [continuing].  Will  be  financed  by  a  $8.1  billion  tax 
on  the  insurance  industry  and  will  be  used  to  pay  a  percentage  of 
the  cleanup  cost  and  natural  resources  damages  at  NPL  sites.  Is 
that  correct? 

Ms.  Browner.  Yes,  but  I  might  ask  Ms.  Munnell  to  speak  to 
that. 

Ms.  Munnell.  Yes.  That  is  correct. 

Mrs.  Thurman.  One  of  the  primary  reasons  given  for  the  lack  of 
political  support  for  radical  reform  of  Superfund's  liability  scheme 
is  that  it  would  require  raising  taxes  to  support  a  cleanup  fund. 
Yet  here  we  are  about  to  pass  a  new  $8. 1  billion  tax. 

Shouldn't  we  expect  that  the  insurance  industry  will  pass  this 
tax  along  to  its  customers  as  soon  as  the  economic  climate  allows 
it? 

Ms.  Browner.  Mrs.  Thurman,  the  bill  before  you  does  not  in- 
clude an  increase  in  taxes  for  the  cleanup  fund.  Now,  I  will  ask  Ms. 
Munnell  to  speak  about  the  Environmental  Insurance  Resolution 
Fund.  But  it  is  important  to  understand  that  we  are  not  asking 
Congress  to  change  the  current  tax  scheme,  which  has  been  in 
place  since  1986. 

The  EIRF  that  would  be  created  is  a  separate  fund;  it  is  not  the 
same  as  the  cleanup  fund. 

Ms.  Munnell.  The  Insurance  Fund  would  raise  $8.1  billion  over 
10  years  to  finance  the  payoff  of  policyholders'  liability  arising 
under  Superfund. 

Mrs.  Thurman.  That  was  my  understanding. 

Ms.  Munnell.  Yes. 

Mrs.  Thurman.  We  have  seen  a  list  of  the  insurance  companies 
that  are  pushing  this  proposal.  They  are  some  of  the  largest  in  the 
country  and  many  of  them  are  publicly  traded. 

Are  you  saying  that  some  of  these  huge  insurance  companies  like 
Aetna  and  Cigna  are  in  danger  of  insolvency  because  of  their  expo- 
sure to  environmental  claims? 

Ms.  Munnell.  This  Insurance  Fund  was  the  result  of  extended 
negotiations  between  potentially  responsible  parties  and  the  insur- 
ance industry,  a  wide  range  of  insurers.  They  both  recognize  that 
there  is  a  lot  of  waste  in  the  system;  unnecessary  litigation. 

They  knew  that  both  sides  could  gain  by  eliminating  that  unnec- 
essary litigation  and  that  is  what  this  fund  is  designed  to  do. 

Mrs.  Thurman.  Who  are  the  insurance  carriers  that  are  at  risk? 
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Ms.  MUNNELL.  All  insurance  carriers  that  were  writing  multi- 
peril  and  general  liability  policies  prior  to  1986. 

Mrs.  Thurman.  We  have  heard  from  many  small-  and  medium- 
sized  insurance  carriers  that  tell  us  that  they  will  get  virtually  no 
direct  benefits  from  the  EIRF  because  they  have  very  few  cus- 
tomers involved  in  Superfund  sites. 

Their  belief  is  that  program  is  really  designed  to  make  them  pay 
a  tax  to  help  bail  out  the  major  carriers  who  have  the  most  to  gain 
from  this  proposal.  Shouldn't  this  tax  be  tailored  further  to  help  en- 
sure that  companies  that  didn't  write  these  old  policies  are  not  un- 
fairly burdened  with  the  cost  of  paying  them  off? 

Ms.  MuNNELL.  As  you  probably  know,  the  Treasures  proposal  for 
financing  the  EIRF  is  to  have  a  tax  that  is  70  percent  retrospective 
and  30  percent  prospective.  If  a  company  had  absolutely  no 
Superfund  liability  and  wrote  no  premiums  between  1970  and 
1985,  the  company  would  have  no  retrospective  tax  payments. 

We  also  have  a  provision  in  the  bill  for  a  $50  million  premium 
exemption  so  if  a  company  wrote  less  than  that  amount,  that  com- 
pany also  would  not  pay  any  retrospective  payments  and  they 
would  be  subject  only  to  the  30-percent  prospective  payment  which 
is  relatively  small. 

Mrs.  Thurman.  I  guess  we  probably  ought  to  get  down  to  the  bot- 
tom-line question.  This  is  what  we  are  being  asked.  Isn't  this  a  tax 
to  deal  with  the  administration's  inability  or  unwillingness  to  get 
rid  of  Superfund's  retroactive  liability? 

Ms.  MuNNELL.  This  is  an  area  I  feel  very  comfortable  speaking 
to. 

As  almost  everyone  knows,  Treasury  initially  came  out  with  a 
proposal  that  would  eliminate  retroactive  liability  and  we  have 
been  involved  in  the  debate  within  the  administration  over  the  past 
year  and  one-half  and  have  come  to  the  conclusion  that  it  is  not 
a  simple  issue;  that  there  are  several  factors  that  argue  for  retain- 
ing retroactive  liability. 

Administrator  Browner  mentioned  one  and  that  is  that  you 
would  create  a  big  public  works  project  and  shift  the  cleanup  from 
the  private  sector,  where  it  is  done  much  more  efficiently,  to  the 
public  sector,  where  it  is  done  less  efficiently. 

There  is  also  an  equity  issue.  There  are  a  lot  of  people  who  have 
already  cleaned  up  pollution  that  they  made  prior  to  Superfund 
and  that  would  create  inequity  between  those  two  groups  of  PRP's. 

Finally,  when  you  are  talking  about  retroactive  liability,  you  are ' 
talking  about  something  that  happened  before  1980,  and  that 
means  that  for  every  site,  you  would  have  to  figure  out  how  much 
of  the  pollutants  were  pre- 1980  and  how  much  were  post- 1980  in 
order  to  figure  out  how  much  should  be  done  by  the  public  sector 
and  how  much  should  be  done  by  the  private  parties.  This  is  likely 
to  result  in  lots  of  new  litigation. 

When  you  put  this  all  together,  we  thought  that  the  cost  of  elimi- 
nating retroactive  liability  might  be  really  very  high  and  instead 
we  chose  to  address  the  problems  created  by  retroactive  liability  by 
other  reforms,  including  setting  up  the  EIRF. 

Mr.  Synar.  Before  I  turn  to  Mr.  Clinger,  as  I  understand  on  this 
EIRF  thing,  unless  there  is  an  85-percent  acceptance  rate  of  the 
settlement  offers  of  the  PRP's,  then  the  tax  is  voided.  So  what  you 
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are  asking  us  to  do  here,  if  I  understand  it,  is  to  pass  a  tax  which 
is  subject  to  a  referendum;  is  that  right? 

Ms.  MUNNELL.  This  is  the  most  difficult  part 

Mr.  Synar.  Yes  or  no?  Isn't  that  what  you  are  asking  us  to  do? 

Ms.  MuNNELL.  It  will  be  subject  to  some  sort  of  referendum. 

Mr.  Synar.  Is  there  any  precedent  for  something  like  this? 

Ms.  MuNNELL.  Let  me  just  say  one  word.  It  is  understandable 
what  the  insurers  are  trying  to  get  at.  They  are  going  to  put  a  lot 
of  money  into  this  fund.  They  want  to  make  sure  it  is  going  to  work 
before  they  do  it. 

Nobody  is  quite  comfortable  with  how  it  is  set  up.  now  with  the 
idea  of  a  referendum. 

Mr.  Synar.  Have  you  got  any  idea — have  you  done  any  analysis 
of  the  chances  of  an  85-percent  acceptance  rate? 

Ms.  MuNNELL.  Our  sense  is  that  it  would  pass. 

Mr.  Synar.  Your  sense.  Have  you  studied  it? 

Ms.  Munnell.  No.  It  is  very  hard  to  do  until  you  actually  do  a 
survey  of  these  parties. 

Mr.  Synar.  Mr.  Clinger. 

Mr.  Clinger.  Thank  you,  Mr.  Chairman. 

Ms.  Browner,  I  want  to  return  to  a  subject  that  I  discussed  with 
you  in  the  Public  Works  and  Transportation  Committee. 

Ms.  Browner.  Yes. 

Mr.  Clinger.  I  expressed  concern  about  unfunded  mandates  and 
whether  or  not  the  States  would  have  to  pay  a  greater  portion  of 
Superfund  costs;  for  example,  whether  the  States  would  be  re- 
quired to  pay  a  portion  of  the  orphan  share  and  your  response  at 
that  time  was  that  the  States  would  not  be  required  to  pay  a  por- 
tion of  orphan  share. 

In  looking  at  the  bill,  however,  it  appears  that  the  States  would 
be  required  to  pay  or  assure  payment  of  15  percent  of  a  response 
action,  including  15  percent  of  the  orphan  share  funding  and  oper- 
ation and  maintenance  costs. 

In  addition,  the  State  would  assume  oversight,  which  could  be 
substantial,  of  any  operation  and  maintenance  of  funded  response 
actions. 

I  want  to  see  if  you  can  clarify  this.  It  does  seem  to  me  that  this 
does  impose  a  responsibility. 

Ms.  Browner.  I  appreciate  your  question.  Representative 
Clinger.  In  fact,  I  felt  at  the  end  of  the  hearing  that  I  had  not  been 
clear  in  my  response.  There  was  a  change  that  occurred  in  the  En- 
ergy and  Commerce  Committee  which  I  felt  I  did  not  fully  explain 
during  the  HPNT  hearing  that  you  make  reference  to.  We  have 
gone  back  to  the  transcript  in  an  effort  to  correct  the  record  be- 
cause of  my  concern. 

So  I  appreciate  the  opportunity  to  clarify  the  issue  here  today. 

As  the  bill  now  stands,  States  would  be  responsible  for  15  per- 
cent of  the  cost  associated  with  the  site.  Under  the  current  law — 
and  you  heard  some  discussion  of  this  in  the  GAO  testimony  that 
I  heard.  States  currently  have  responsibility  for  a  10-percent  cost 
share  of  construction  or  remediation  activities,  and  pay  for  100  per- 
cent of  operation  and  maintenance  costs. 

So,  for  example,  if  you  have  a  cleanup  that  will  go  on,  there  will 
be  something  occurring  at  the  site  over  a  long  period  of  time.  The 
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States  take  responsibility  for  100  percent  of  operation  and  mainte- 
nance associated  with  a  site. 

Mr.  Clinger.  Would  States  continue  to  be  responsible  for  100 
percent? 

Ms.  Browner.  No.  The  bill  now  before  you  would  merely  have 
the  States  assume  15  percent  cost  share  of  all  Trust  Fund  expendi- 
tures for  everything.  It  is  believed  in  the  analysis  that  we  have  un- 
dertaken that  this  is  revenue  neutral.  It  does  not  increase  the  re- 
sponsibility of  the  States. 

So  that  when  you  go  from  10  percent  and  100  percent  in  the  cur- 
rent law  to  15  percent  overall,  the  desire  was  not  to  change  the  fi- 
nancial responsibility. 

Mr.  Clinger.  Including  15  percent  of  the  orphan  share;  right? 
You  have  looked  at  this  and  studied  it  and  have  documentation 
that  would  establish  it? 

Mr.  Laws.  When  the  administration's  bill  was  first  introduced,  it 
did  not  include  a  stated  share  for  the  orphan  share.  The  change 
was  added  in  by  Energy  and  Commerce.  Subsequent  to  that,  as  I 
think  the  General  Accounting  Office  represented,  we  got  an  addi- 
tional year's  data  from  the  Superfund  sites,  which  was  not  avail- 
able when  the  administration  did  its  initial  analysis. 

All  of  this  new  information  is  going  to  be  factored  in  as  we  also 
look  at  what  the  cost  implications  of  the  Energy  and  Commerce- 
passed  bill  are. 

Mr.  Clinger.  But  it  does  not  include  the  fact  that  the  orphan 
share  is  added  to  the  State's  responsibility? 

Mr.  Laws.  That  is  correct.  Our  original  analysis  doesn't  include 
that. 

Ms.  Browner.  We  can  provide  that  when  we  have  completed  our 
analysis. 

Mr.  Clinger.  I  think  that  would  be  helpful. 

[The  information  referred  to  follows:] 

According  to  the  Office  of  Management  and  Budget,  the  Superfund  reauthoriza- 
tion bill  as  introduced  by  the  Administration  would  result  in  an  estimated  mixed 
funding,  or  "orphan  share,"  cost  of  $184-204  million.  If  the  states  paid  a  15%  cost 
share,  this  would  cost  $28-31  million.  The  House  Energy  and  Commerce  Committee 
made  changes  in  the  liability  portions  of  the  bill  that  would  be  likely  to  reduce  total 
sites  eligible  for  allocation  and  therefore  the  total  amount  of  orphan  share. 

Mr.  Clinger.  You  were  revenue  neutral  at  one  point  and  you 
may  not  be  revenue  neutral  at  this  point. 

Ms.  Browner.  Again,  our  goal  is  to  be  revenue  neutral,  but  you 
are  right,  we  need  to  complete  that  analysis. 

Mr.  Clinger.  Also,  at  the  Public  Works  Committee  hearing, 
some  of  us  expressed  concerns  about  the  legislation's  very  strict 
standards  for  groundwater  and  what  standard  will  be  used  at  site 
cleanups.  The  question  I  have  in  this  regard  is  what  are  we  looking 
at  in  terms  of  the  costs  of  applying  the  standard? 

Aren't  we  going  to  see  a  great  increase  in  the  cost  of  these  clean- 
ups and  isn't  this  an  area  where  we  should  really  be  looking  at  risk 
assessment? 

I  mean,  there  are  gradations  of  groundwater  contamination.  Isn't 
there  some  way  that  we  could  look  at  this  not  in  terms  of  risk  as- 
sessment? 
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Mr.  Laws.  Actually,  what  we  are  trying  to  do  Mr.  dinger,  is  to 
codify  exactly  how  the  agency  has  interpreted  the  current  law.  The 
current  law  requires  the  agency  to  attain  MCL's  and  the  MCGL's 
for  groundwater  treatment  under  the  Drinking  Water  Standards. 

How  we  have  implemented  that  provision  is  through  MCL's  and 
non-zero  MCGL's.  What  we  are  trying  to  do  in  the  statute  is  codify 
the  policy  that  we  have  been  implementing  at  the  groundwater 
sites.  We  do  not  anticipate  that  that  is  going  to  increase  the  cost 
of  groundwater  cleanup. 

Mr.  Clinger.  In  other  words,  you  say  you  are  following  this  now 
and  you  have  just  implemented  this  in  the  legislation? 

Mr.  Laws.  Exactly. 

Mr.  Clinger.  But  is  there  any  element  of  risk  assessment  in  this 
or  is  it  just  a  flat  standard  across? 

Mr.  Laws.  Well,  we  obviously  look  at  the  use.  If  the  water  is  cur- 
rently used  for  drinking  water  purposes  or  if  it  flows  into  a  drink- 
ing water  source,  then  clearly  we  are  going  to  have  to  look  at  this 
more  seriously  than  water  that  might  never  be  used  for  drinking 
water. 

Mr.  Clinger.  That  is  my  point.  We  seem  to  operate  from  the  as- 
sumption that  all  water  is  going  to  be  drinking  water  and  that 
doesn't  necessarily  follow. 

Mr.  Laws.  That  is  correct. 

Mr.  Synar.  Mr.  Mica  for  5  minutes, 

Mr.  Mica.  Thank  you,  Mr.  Chairman. 

Ms.  Browner,  there  are  some  of  us  here  who  feel  that  the  EPA 
and  the  Department  of  Justice  erred  in  ignoring  requests  that  we 
look  at  as  one  of  the  fundamental  problems:  retroactive  liability. 
There  are  some  of  us  who  are  seriously  considering  whether  we 
should  wait  until  next  year  when  we  think  there  will  be  a  majority 
of  the  members  now  who  favor  some  tougher  action  than  came  out 
of  Energy  and  Commerce.  Just  given  the  mood  of  the  country,  we 
feel  that  we  will  have  even  more  allies  after  November  8. 

You  have  testified  that  this  is  a  delicate  balance  and  can't  be 
amended  in  any  way.  You  also  had  said  earlier  that  everjrthing  was 
on  the  table  except  retroactive  liability.  What  is  left 

Ms.  Browner.  Mr.  Mica,  I  assure  you  retroactivity  was  on  the 
table.  I  personally  engaged  in  many  hours  of  discussions  with  my 
colleagues  in  the  Cabinet  on  this  very  important  issue.  It  was  on 
the  table. 

Mr.  Mica.  My  question  is  what  is  left  on  the  table?  For  example, 
this  study  that  came  out  today  has  a  number  of  criticisms.  It  says 
in  particular  that  Congress  may  wish  to  consider  amending 
Superfund  legislation  to  underscore  the  importance  of  ranking  haz- 
ardous waste  sites  so  that  resources  are  targeted  to  the  worst  sites 
first,  either  on  the  NPL  or  in  a  cleanup  order. 

Is  that  on  the  table? 

Ms.  Browner.  Mr.  Mica,  as  I  said  earlier,  and  you  may  not  have 
been  here,  I  have  not  seen  the  report.  It  was  released  today.  I  have 
not  seen  it. 

Mr.  Mica.  Are  you  open  to  us  amending  what  we  see  here?  Is 
this  balance  so  delicate  that  we  are  going  to  have  to  kill  it  to  get 
any  improvement? 
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Ms.  Browner.  We  believe  that  the  administration,  the  Chemicsd 
Manufacturers,  the  Sierra  Club  believe  that  reauthorization  and 
reform  are  important  this  year. 

Mr.  Mica.  Are  you  saying  that  you  will  not  accept  any  improve- 
ments? We  have  a  history  here  in  this  latest  GAO  report  of  your 
agency  again  ignoring  its  own  directives.  If  we  draft  something 
here  and  include  it,  are  you  going  to  oppose  it  or  support  it  if  that 
corrects  this  situation? 

Ms.  Browner.  Mr.  Mica,  obviously  if  the  subcommittee  has  pro- 
posals that  they  think  are  important  to  make,  we  would  work  with 
the  subcommittee. 

Mr.  Mica.  So  you  are  willing — ^there  are  still  things  that  can  be 
put  on  the  table?  How  about  cost  recovery?  What  about  cost  recov- 
ery? 

Your  agency  has  had  a  dismal  record  of  cost  recovery.  I  have  con- 
tacted your  agency  a  number  of  times  on  the  status  of  cost  recov- 
ery, which  estimates  from  $3  billion,  we  heard  today,  to  $4.8  billion 
to  $5  billion. 

Are  you  willing  to  take  language  that  will,  in  fact,  be  corrective? 

Ms.  Browner.  Mr.  Mica,  if  I  could  explain  the  status  of  cost  re- 
covery in  the  agency.  If  you  would  like  to  hear  that,  I  would  be 
more  than  happy  to  do  that. 

Mr.  Mica.  I  don't  want  to  get  into  that  right  now.  In  fact,  I  ask 
unanimous  consent — I  have  four  or  five  pages  of  questions  that  I 
would  like  to  submit. 

Ms.  Browner.  Certainly. 

Mr.  Synar.  Without  objection. 

Ms.  Browner.  We  will  answer  them. 

Mr.  Mica.  Again,  my  question  is  if  we  codify  or  include  in  this 
language  something  that  will  nail  down  cost  recovery  to  be  more 
effective,  are  you  willing  to  have  that  on  the  table? 

Ms.  Browner.  Mr.  Mica 

Mr.  Mica.  Yes  or  no,  if  you  could,  please? 

Ms.  Browner.  I  am  sorry.  I  am  responsible  for  running  a  very 
important  program  in  this  country  and  it  is  a  program  that  de- 
serves serious  discussion  and  serious  revision. 

The  GAO  just  made  a  series  of  analyses  of  the  program  which 
I  believe  I  have  a  right  to  respond  to  as  the  head  of  the  Environ- 
mental Protection  Agency.  In  some  instances,  it  may  be  appropriate 
and  we  have  recommended  changes  in  the  statute. 

I  feel  like  I  am  being  asked  to  agree  to  changes  that  I  haven't 
been  able  to  see. 

Mr.  Mica.  A  generic  change. 

Would  you  agree  to  something  that  would  correct  a  problem  that 
has  been  identified  here  which  I  brought  to  your  agency's  attention 
on  numerous  occasions  documented  in  writing?  Can  we  look  at  pos- 
sibly including  some  improvement? 

I  am  trying  to  decide  whether  I  could  marshal  forces  to  wait 
until  next  year.  If  you  are  saying  it  is  done  over,  that  there  is  no 
room  for  negotiation  on  any  of  these  points,  and  I  am  going  to  have 
the  agency  running  around  trying  to  defeat,  in  fact,  logical,  sensible 
improvements  to  this,  I  need  to  know  now. 
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Ms.  Browner.  If  there  are  specific  proposals  that  you  or  any 
Members  wish  to  make  in  terms  of  reauthorization,  we  would  be 
more  than  happy  to  engage  in  those  discussions. 

Mr.  Synar.  Your  round  has  been  completed.  We  are  going  to  do 
another  round,  Mr.  Mica. 

Ms.  Browner,  I  need  to  inform  you  that  your  staff  has  had  this 
GAO  report  for  3  days.  They  got  an  exit  briefing. 

Ms.  Browner.  Mr.  Synar,  as  I  understand  it  in  conversations 
with  my  staff,  we  were  allowed  to  read  a  copy  of  the  draft  testi- 
mony covering  the  report  and  then  the  copy  was  taken  back.  That 
is  the  normal  GAO  procedure. 

Mr.  Synar.  That  ain't  it.  We  gave  it  to  them.  They  kept  it.  We 
gave  them — who  did  you  give  it  to — ^Tom  Roberts.  Is  he  here? 

Mr.  Laws.  No,  sir.  He  is  not. 

Mr.  Synar.  Ask  him.  He  had  it  3  days  ago. 

Mrs.  Maloney? 

Mrs.  Maloney.  I  have  no  questions. 

Mr.  Synar.  GAO  found,  Ms.  Browner,  that  EPA  could  recover  bil- 
lions of  additional  dollars  if  they  were  to  reform  the  provision  of 
the  current  law  to  include  all  related  costs  in  cost  recovery  actions. 

They  pointed  out  that  at  EPA,  we  don't  even  charge  interest  to 
PRP's  until  they  have  actually  demanded — until  they  actually  de- 
mand reimbursement. 

Would  you  support  adding  provisions  to  the  bill  directing  EPA  to 
begin  assessing  interest  to  the  cost  from  the  time  the  costs  are  in- 
curred rather  than  the  way  we  do  it  today? 

Ms.  Browner.  We're  happy  to  talk  to  the  committee  about  that, 
Mr.  Chairman.  The  concern  we  have  is  one  of  fairness,  quite  frank- 
ly. 

Is  it  appropriate  to  charge  someone  interest  when  they  are  noti- 
fied that  they  have  a  liability  or  is  it  fair  to  charge  someone  inter- 
est when  the  government  determines  there  is  a  liability,  but  there 
has  not  yet  been  a  notification? 

It  is  a  question  of  fairness  to  the  parties. 

Mr.  Synar.  You  understand  the  fairness  that  I  think,  as  a  tax- 
payer, if  I  owed  the  bill  to  the  IRS,  I  start  paying  the  day  that  I 
don't  pay  the  bill. 

Does  it — Ms.  Browner,  why  does  it  take  EPA  sometimes  years  to 
demand  payment  from  PRP's  for  costs  that  are  incurred  at  the  site? 

Mr.  Laws.  Mr.  Chairman,  the  agency  goes  through  a  process  be- 
fore we  actually  demand  payment.  A  lot  of  times  it  is  after  the 
cleanup  has  already  started  before  the  cost  recovery  action  occurs. 
Part  of  it  is  to  ensure  that  we  are  seeking  the  proper  cost  recover- 
ies and  part  of  it  is  just  priorities  as  where  do  we  put  our  re- 
sources. 

Do  we  put  them  into  cleanups  versus  do  we  put  them  in  the  cost 
recovery  actions? 

I  would  note  in  the  last  two  budgets  that  this  administration  has 
worked  on,  we  have  increased  our  internal  amount  of  money  di- 
rected to  Superfund  cost  recovery. 

Mr.  Synar.  GAO  also  found  only  charging  the  PRP's  the  adjusted 
government  interest  rate  rather  than  the  equivalent  commercial  in- 
terest rate,  that  you  are  providing  a  subsidy  to  the  PRP's  in  effect 
borrowing  money  from  the  EPA  at  cheaper  rates. 
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They  estimate  that  in  1989  alone,  we  could  have  had  $105  mil- 
lion in  interest  if  we  had  charged  competitive  interest  rates.  Would 
you  support  provisions  in  the  bill  to  direct  the  EPA  to  charge  com- 
mercial interest  rates? 

Ms.  Browner.  We  would  be  happy  to  work  with  you  on  that 
issue.  Absolutely. 

Mr.  Synar.  Now,  EPA's  definition  of  recoverable  indirect  costs  is 
so  narrow  that  the  agency  has  excluded  $3.3  billion  in  indirect 
costs,  according  to  GAO  in  fiscal  year  1993  from  the  cost  recovery 
effort.  Now  it  is  my  understanding  that  the  definition  of  recover- 
able indirect  cost  is  within  your  purview  as  administrator. 

Why  haven't  you  defined  recoverable  indirect  costs  more  broadly? 

Ms.  Browner.  We  have  attempted  to  do  that,  Mr.  Chairman.  We 
have  noticed  a  rule,  which  I  don't  think  we  have  received  a  single 
positive  comment  on  in  an  effort  to  broaden  the  definition. 

Mr.  Synar.  We  will  submit  one  for  you. 

Ms.  Browner.  Good.  That  would  be  helpful. 

Mr.  Synar.  What  is  the  status  of  that  rule? 

Ms.  Browner.  We  are  evaluating  the  comments  that  we  have  re- 
ceived. 

Mr.  Synar.  Do  you  want  us  to  add  it  to  the  legislation? 

Ms.  Browner.  We  would  certainly  be  willing  to  engage  in  discus- 
sions with  you.  You  might  find  it  beneficial  to  look  at  some  of  the 
comments  we  have  received  in  this  area  in  shaping  whether  or  not 
something  is  appropriate  for  legislation. 

Mr.  Synar.  Now  the  centerpiece  of  the  liability  reforms  is  in  the 
new  allocation  process  by  which  these  neutral  third-party 
allocators  would  divide  up  the  responsibility  for  certain  sites  among 
the  various  PRP's. 

Who  are  these  allocators  and  where  are  they  going  to  come  from? 
I  ask  that,  because  my  staff  is  getting  ready  to  leave  me  and  take 
these  jobs. 

Ms.  Browner.  We  see  it  as  a  full  employment  opportunity. 

Mr.  Chairman,  the  issue  that  keeps  coming  up  is  whether  to  de- 
tail in  the  statute  qualifications  or  whether  to  allow  some  flexibility 
so  that  we  could  attract  a  diverse  group,  and  create  opportunities 
for  minorities  coming  into  this  field. 

There  are  lots  of  people  in  this  country  who  are  skilled  in  medi- 
ation. We  think  it  is  appropriate  to  include  in  the  statute  some  sort 
of  simple  requirements  which  are  currently  in  there  and  then  allow 
the  agency  to  develop  a  list  of  qualified  allocators. 

It  is  important  to  understand  that  at  a  particular  site,  the  PRP's, 
choose  from  the  list  of  allocators.  They  make  a  choice  as  to  which 
allocator  to  use  through  a  voting  process. 

Mr.  Synar.  How  are  you  going  to  ensure  quality  control  of  that? 

Ms.  Browner.  There  are  mechanisms  in  terms  of  how  someone 
gets  on  the  list.  They  have  to  meet  certain  requirements  and  then 
retention  on  the  list  would  obviously  be  a  result  of  them  doing  the 
job  in  the  way  that  they  are  supposed  to. 

Mr.  Synar.  If  we  enact  this  bill  this  year,  are  there  sufficient 
number  of  people  out  there  ready  to  go? 

Ms.  Browner.  Yes.  We  feel  quite  confident  that  there  are  people 
out  there. 
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Mr.  Synar.  How  many  sites  will  be  immediately  subject  to  the 
allocation  process? 

Mr.  Laws.  Probably  several  hundred,  sir. 

Mr.  Synar.  Several  hundred  allocators  are  ready  to  go? 

Ms.  Browner.  People  with  mediation  skills,  yes. 

Mr.  Laws.  And  you  have  to  remember  that  a  lot  of  this  is  going 
on  in  the  private  sector  currently  as  we  speak.  There  are  a  lot  peo- 
ple out  there  who  are  performing  this  service  currently. 

Mr.  Synar.  In  part  of  the  information  you  provided  Chairman 
Swift  and  Chairman  Dingell,  you  estimated  that  over  the  next  5 
years,  68  percent  of  the  non-Federal  facilities  which  will  be  added 
to  the  NPL  will  be  industrial  sites,  most  of  which  involve  only  own- 
ers or  operators  of  PRP's. 

The  centerpiece  of  this  whole  liability  reform  involves  new  alloca- 
tions and  if  your  budget  estimates  for  the  orphan  share  of  300  mil- 
lion is  included  in  those  industrial  sites,  with  only  owner-operator 
PRP's,  why  have  those  sites  been  excluded? 

Mr.  Laws.  First,  Mr.  Synar,  they  are  not  all  industrial  sites  and 
they  are  not  only  owner-operators.  I  think  the  figure  came  from  the 
report  that  we  gave  to  Mr.  Dingell  and  Mr.  Swift  and  it  broadly 
categorizes  the  sites  as  "industrial,"  "waste  management,"  and 
"miscellaneous"  sites. 

I  think  it  states  that  68  percent  of  the  sites  likely  to  be  added 
over  the  next  5  years  could  be  classified  as  industrial  and  that  that 
contrasts  with  current  estimates  of  62  percent  of  the  sites  likely  to 
be  added  in  fiscal  year  1994  as  "industrial." 

The  report  doesn't  distinguish  owner-operator  sites.  There  are 
other  sites  that  go  into  that  industrial  category. 

It  is  not  just  owner-operator  sites. 

Mr.  Synar.  The  vast  majority  are  owner-operator,  though,  are 
they  not?  That  is  what  your  staff  told  us. 

Mr.  Laws.  I  can't  answer  that,  sir.  I  am  sorry. 

Ms.  Browner.  We  could  answer  that  for  the  record.  Why  don't 
we  provide  a  detailed  analysis  for  the  record. 

[The  information  referred  to  follows:] 

The  Swift/Dingell  RELAI  report  states  that  68%  of  the  sites  likely  to  be  added 
over  the  next  five  years  coiild  be  classified  as  "industrial."  The  Report  based  on 
RPM  interviews,  contrasts  this  with  the  fact  that  62%  of  the  sites  likely  to  be  added 
in  FY  94  are  "industrial,"  thereby  showing  a  modest  increase  (6%)  in  the  percentage 
of  new  sites  that  will  be  "industrial." 

The  Report's  use  of  the  classification  "industrial"  does  not  correlate  to  owner/oper- 
ator-only sites.  This  term  was  chosen  to  represent  a  very  broad  category  that  would 
really  only  distinguish  waste  management  sites  from  all  others  on  the  NPL.  In  the 
report  NPL  sites  are  divided  into  "waste  management,"  "industrial,"  and  "mis- 
cellaneous" sites. 

The  "industrial"  category  does  not  directly  correlate  to  "owner/operator-only".  In- 
dustrial as  defined  in  the  SwiftDingell  Report  includes  sites  involving  "metal  fab- 
rication, electrical  manufactvuing  and  equipment,  lumber/wood  treaters,  dry  clean- 
ers, and  chemical  manufacturing." 

Mr.  Synar.  Is  it  true  that  the  exclusion  that  I  am  talking  about 
was  crafted  because  of  the  concern  of  potential  cost  of  funding  of 
the  mining  sites  across  the  country? 

Mr.  Laws.  That  is  my  understanding  of  why  the  Energy  and 
Commerce  Committee  added  that  inclusion.  It  was  not  in  the  ad- 
ministration's bill. 
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Mr.  Synar.  Did  you  all  want  to  exclude  mining  sites  from  the  al- 
location process  and  orphan  share  eligibility? 

Mr.  Laws.  That,  frankly,  was  not  an  issue  that  we  addressed.  We 
addressed  mining  sites  from  the  remedy  selection  side  and  not  the 
allocation  side. 

It  was  not  an  issue  that  we  addressed  in  the  internal  agency  or 
administration  deliberations. 

Mr.  Synar.  Mr.  Laws,  I  think  you  know  where  we  are  going  with 
this.  If  the  owners  and  operators  are  not  eligible  to  participate  in 
the  new  allocation  process,  who  was  the  process  set  up  for? 

Mr.  Laws.  Well,  first  of  all,  I  don't  think  that  the  allocation  proc- 
ess, as  originally  offered,  eliminated  owners  and  operators.  It  only 
eliminates  sites  where  liability  is  attributable  to  owners  and  opera- 
tors. 

Now,  if,  in  fact,  that  is  a  result  of  the  Energy  and  Commerce 
amendment,  then  we  would  certainly  be  willing  to  look  at  that  and 
to  work  with  the  Congress  to  more  narrowly  address  that  because 
we  certainly  do  not  intend  to  eliminate  all  owner-operators  from 
this  allocation  process. 

Ms.  Browner.  Mr.  Chairman. 

Mr.  Synar.  Going  back  to  what  you  said  earlier,  Ms.  Browner, 
the  old  industrial  sites  are  the  exact  sites  that  communities  want 
to  see  cleaned  up.  And  excluding  those  sites  from  the  process  is 
going  to  delay  it;  isn't  it? 

Ms.  Browner.  Mr.  Chairman,  with  respect  to  the  amendment 
that  was  added  in  Energy  and  Commerce,  we  are  more  than  happy 
to  have  a  discussion  with  this  committee  and  other  committees  in 
terms  of  what  the  scope  of  that  amendment  may  be.  I  think  there 
was  some  understanding  of  what  the  intent  was;  however,  it  may 
be  appropriate  to  review  the  language  to  ensure  that  it  matches. 

Mr.  Synar.  If  we  are  trying  to  get  to  mining,  we  can  draw  that 
language  better. 

Ms.  Browner.  We  would  be  more  than  happy  to  engage  in  those 
discussions.  We  do  believe,  according  to  our  staff,  Mr.  Chairman, 
that  60  percent  of  the  sites  are  not  captured  in  that  exclusion.  But 
why  don't  we  respond  in  writing  and  then  see  if  we  can  work  to 
ensure  that  the  breadth  of  the  amendment  is  appropriate. 

[The  information  referred  to  follows:] 

With  respect  to  the  number  of  sites  impacted  by  the  exclusion  of  owner/operator 
only  sites  from  the  allocation,  only  35%  of  the  multi-party  sites  currently  on  the 
NPL  (26%  of  the  total  non-Federal  facility  NPL)  are  owner/operator  only  sites  and 
would  fall  into  this  exclusion.  Overall,  at  a  minimum  65%  of  the  multi-party  sites 
are  still  included  in  the  allocation  process  after  consideration  of  the  Swift  amend- 
ment. 

Mr.  Synar.  We  are  worried  about  the  next  wave,  too.  Is  that  not 
where  this  problem  is  really  going  to  jump  up? 

Mr.  Laws.  We  are  seeing  an  increase  in  the  number  of  sites  cat- 
egorized as  industrial.  It  is  not  a  huge  increase;  it  is  about  6  per- 
cent. But  again  I  don't  want  to  leave  the  misimpression  that  just 
because  it  is  categorized  as  industrial,  it  is  only  an  owner-operator 
site. 

A  lot  of  the  sites  that  were  categorized  as  industrial  do  have  off- 
site  generators  included.  So  I  am  not  sure  they  would  be  captured 
by  the  Energy  and  Commerce  Committee. 
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Ms.  Browner.  I  think  one  of  the  problems  with  the  categoriza- 
tion is  that  they  are  very  broad.  They  scoop  up  a  lot  of  things.  We 
understand  your  concern. 

Mr.  Synar.  Ms.  Browner,  you  and  I  didn't  have  these  discus- 
sions, but  our  staffs  did  and  that  was  not  the  impression  they  left. 

Mrs.  Thurman. 

Mrs.  Thurman.  Secretary  Browner,  coming  from  State  govern- 
ment and  certainly  there  are  some  changes  within  this  piece  of  leg- 
islation to  address  some  of  the  States'  concerns,  however,  it  is  my 
understanding  that  the  State  governments  wanted  kind  of  a  dif- 
ferent role  in  the  Superfund  administration  with  fully  authorized 
State  programs  instead  of  the  delegation  provided  in  this  bill. 

What  is  the  difference  between  the  two  in  practice? 

Ms.  Browner.  This  was  an  issue  of  a  great  amount  of  discussion 
among  all  of  the  people  involved  in  the  Superfund  reform  and  in 
some  of  the  earlier  versions,  it  was  originally  an  authorization  and 
then  there  were  language  changes. 

If  I  could  ask  Mr.  Laws  to  explain  what  the  distinctions  are, 

Mr.  Laws.  Very  broadly,  I  think  the  distinction  is  that  under  an 
authorized  program  the  State  is  required  to  have  its  own  authori- 
ties which  mirror  those  of  the  Federal  Government. 

What  a  lot  of  States  were  looking  for  was  simply  the  delegation 
of  authority  to  exercise  the  existing  Federal  authority  without 
themselves  having  to  enact  laws  and  regulations. 

Ms.  Browner.  The  States  are  concerned  about  having  to  go  to 
their  State  Legislatures  and  pass  whole  new  Superfund  laws.  They 
are  concerned  that  there  will  be  huge  delays  in  their  ability  to  as- 
sume the  responsibility  that  they  are  very  interested  in  assuming. 

Within  EPA,  there  are  currently  programs  that  are  delegated 
and  there  are  programs  that  we  refer  to  as  assumptions.  And  so 
we  already  have  these  vehicles. 

Mrs.  Thurman.  But  if  the  State  wanted  to,  could  they  take  over 
these  programs? 

Ms.  Browner.  Yes.  Right? 

Mr.  Laws.  I  am  not  sure  of  the  other  statutes.  Currently  under 
Superfund,  they  could  not. 

Mrs.  Thurman.  Or  the  sites. 

Mr.  Laws.  Actually  under  the  current  law,  we  do  allow  for  State 
leads  on  a  site-specific  basis.  There  are  certain  aspects  of  the  pro- 
gram that  are  run  mainly  by  the  States. 

Most  of  the  preliminary  investigations  are  currently  being  con- 
ducted by  the  States  pursuant  to  cooperative  agreements.  But  the 
entire  program,  and  most  importantly  access  to  the  fund,  is  not 
currently  allowed. 

Ms.  Browner.  And  that  would  be  changed  in  this  legislation? 

Mrs.  Thurman.  OK.  Section  201(a)  of  the  bill  has  language  gov- 
erning that  EPA  authority  to  take  remedial  actions  at  sites  that 
are  not  on  the  NPL  list.  I  understand  that  States  are  concerned 
that  the  provision  will  give  EPA  powers  over  State-administrated 
sites  that  are  not  part  of  the  Federal  program. 

What  is  the  purpose  of  this  provision? 

Mr.  Laws.  I  am  not  sure. 

Ms.  Browner.  Could  we  respond  in  writing  to  that? 

Mr.  Synar.  We  are  holding  the  record  open  on  this  then. 
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[The  information  referred  to  follows:] 

Section  201(a)  provides  that  a  state  may  apply  to  EPA  for  a  delegation  of  author- 
ity to  take  or  require  preremedial  actions  at  any  facility  within  the  state  that  is  not 
listed  on  the  National  Priorities  List  (NPL).  Delegation  of  authority  to  take  or  con- 
duct preremedial  actions  would  include  preliminary  assessments,  site  inspections, 
PRP  searches,  and  removal  actions  at  non-NPL  and  sites  proposed  for  listing  on  the 
NPL.  The  purpose  of  this  provision  is  to  provided  clear  opportunity  for  EPA  to  dele- 
gate the  authority  and  responsibility  to  conduct  preremedial  actions  to  qualified 
states. 

The  states  argue  that,  with  the  exception  of  removal  action  authority,  there  is  no 
need  to  seek  a  delegation  of  authority  for  the  conduct  of  preremedial  actions.  States 
argue  that  they  already  have  this  authority  because  "preremedial",  by  definition, 
contemplates  non-NPL  sites  only  and  states  do  not  require  CERCLA  authority  to 
take  action  at  non-NPL  sites. 

This  is  a  drafting  error  that  has  been  resolved  in  the  Senate  version  of  the  bill, 
S.  1834,  by  eliminating  the  word  "authority"  and  any  reference  to  it  in  the 
preremedial  subsection  of  the  state  title. 

Mrs.  Thluman.  Section  201  provides  that  in  the  cooperative 
agreement  or  contract  under  which  the  State  oversees  the 
Superfund  Program,  there  may  be  an  EPA  administrative  deduc- 
tion of  the  oversight  cost  incurred  in  the  application  process.  How 
much  is  the  application  process  likely  to  cost  per  site? 

Mr.  Laws.  I  don't  think  we  have  that  information.  It  is  going  to 
vary  from  site  to  site. 

Mr.  Synar.  Is  $250,000  per  site  in  the  ballpark? 

Mr.  Laws.  It  could  be,  and  clearly  it  is  going  to  vary  from  site 
to  site,  depending  on  the  number  of  parties  involved  and  the  com- 
plexities of  the  issues. 

Ms.  Browner.  There  are  two  issues  in  making  the  allocation  sys- 
tem work. 

Mr.  Synar.  People  are  rushing  out  the  door  to  get  into  this  busi- 
ness. 

Ms.  Browner.  This  goes  back  to  the  comment  that  GAO  made 
earlier.  One  is  that  there  will  be  a  greater  PRP  search  on  behalf 
of  the  Government.  Right  now,  the  Grovernment  doesn't  assume  re- 
sponsibility for  looking  for  as  many  PRP's  as  possible. 

We  would  assume  the  responsibility  for  getting  everyone  to  the 
table.  There  are  costs  associated  with  that  process. 

The  second  cost  is  obviously  the  allocators  costs  bringing  that  ex- 
pert in  to  help  resolve  these  differences. 

When  you  look  at  those  two  costs,  which  are  increases  to  the  pro- 
gram, and  compare  them  to  the  costs  that  we  are  currently  incur- 
ring in  Superfund  at  large,  they  are  far  less  than  the  litigation 
costs,  for  example,  that  occur  today. 

So  there  is  an  overall  savings.  Some  of  it  is  private  resource  sav- 
ings and,  in  some  instances,  there  will  be  savings  to  the  fund.  I 
think  we  estimate  a  half  billion  dollar  savings  annually  in  the 
Superfund  expenditures  with  this  proposal. 

Mrs.  Thurman.  OK. 

Section  205  requires  each  State  to  maintain  a  registry  which  is 
a  list  of  facilities  believed  to  present  a  current  or  potential  hazard 
to  human  health  or  the  environment.  The  States  feel  that  the  re- 
quirement is  an  unfunded  mandate.  Since  no  money  is  provided  in 
the  bill  for  this  function,  how  much  do  you  estimate  that  a  state 
registry  will  cost  each  State? 
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Ms.  Browner.  I  think,  as  you  heard  GAO  testify,  they  beUeve 
that  many  States  are  doing  this  already,  and  that  it  is  important 
for  Government  to  undertake  to  inform  the  pubUc  of  these  sites. 

We  agree  with  GAO.  We  beUeve,  too,  that  most  States  are  doing 
this.  In  fact,  we're  not  sure  of  any  State  that  isn't  doing  something 
of  this  nature.  I  think  it  is  important  for  the  Federal  Government 
to  have  access  to  that  information  since  we  are  a  partner  with  the 
States  in  this  program. 

Under  the  current  situation,  frankly,  we  don't  have  access  to 
some  of  the  information  that  a  public  registry  would  give,  not  only 
to  the  Federal  Government,  but  also  to  the  public. 

Mr.  Synar.  Mrs.  Thurman,  your  time  has  expired.  We  will  move 
to  another  round. 

Mrs.  Maloney,  are  you  now  ready  for  your  round? 

Mrs.  Maloney.  Yes.  I  would  like,  in  a  general  sense,  to  ask  a 
question  on  liability. 

In  conversations  with  businesses  in  my  State,  some  people  feel 
that  the  Superfund  has  had  a  stifling  effect  on  business  because 
there  is  no  statute  of  limitations  on  liability.  There  may  be  a  com- 
pany or  a  piece  of  land  for  sale,  and  no  one  is  aware  of  any  con- 
tamination, but  the  possibility  is  always  out  there. 

In  some  cases,  an  innocent  buyer  has  bought  a  piece  of  property, 
then  been  held  liable.  Then  the  innocent  banker,  who  loaned  money 
to  buy  the  piece  of  property,  is  paying  Superfund  expenses. 

I  would  like  to  know,  in  a  general  sense,  is  there  any  statute  of 
limitation  for  liability?  Because  what  we  are  seeing  in  New  York, 
in  some  places,  is  that  you  can't  sell  a  business  because  they  don't 
know  about  the  Superfund.  People  are  afraid  to  buy  them.  Bankers 
are  afraid  to  lend. 

If  there  could  be  some  statute  of  limitations  one  could  go  forward 
without  being  afraid  of  discovering  a  year  later  that  40  years  ago 
there  was  a  problem  here  and  now  you  are  liable  for  it. 

Ms.  Browner.  We  agree  with  the  concern  that  you  raise.  And  in- 
cluded in  H.R.  3800  are  specific  provisions  designed  to  address 
those  concerns. 

There  are  several  provisions  which  address  your  concerns.  One 
is  to  protect  prospective  purchasers.  Someone  who  acquires  the 
property  but  had  nothing  to  do  with  the  contamination,  we  think 
should  be  protected  from  liability,  in  large  part  for  the  reasons  that 
you  state. 

Mrs.  Maloney.  So  a  new  buyer  would  be  held  harmless. 

Ms.  Browner.  Generally  if  they  had  nothing  to  do  with  the  con- 
tamination and  it  is  not  a  sham  transaction  to  avoid  liability  and 
they  do  nothing  to  further  the  contamination,  then  they  would  not 
have  liability. 

The  second  category  of  protection  is  for  lenders,  the  banks.  As  I 
said  earlier,  the  agency  attempted  to  adopt  a  rule  to  protect  lend- 
ers. Unfortunately,  a  court  held  that  we  didn't  have  authority  to 
adopt  that  rule,  so  we  are  asking  Congress  to  change  the  law.  We 
need  you  to  do  that  so  we  can  provide  lender  liability  protections. 

There  are  other  categories  of  liability  which  you  didn't  speak  to 
directly  but  which  are  relevant  here.  For  example,  we  are  also  rec- 
ommending changes  in  the  statute  which  are  designed  to  protect 
small  businesses;  and  a  provision  designed  to  protect  homeowners 
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who  may  have  had  their  garbage  picked  up  and  taken  to  the  same 
local  landfill  that  is  now  a  Superfund  site  in  large  part  because  in- 
dustries also  took  their  waste  to  that  site. 

We  agree  that  many  of  those  parties  should  not  be  captured  in 
the  Superfund  net.  We  need  Congress  to  change  the  law  so  that  we 
can  get  those  people  out  of  the  Superfund  program.  We  believe  that 
the  impact  of  these  recommendations  and  others  will  be  to  stimu- 
late development  of  the  very  sites  that  you  are  concerned  about. 
We  share  that  concern. 

Mrs.  Maloney.  I  am  glad  to  hear  that  because  many  people  have 
expressed  that  it  has  had  a  stifling  effect. 

Ms.  Browner.  We  agree. 

Mrs.  Maloney.  Some  business  people  have  argued  that 
Superfund  has  bankrupted  them,  that  they  have  a  small  company 
that  employs  maybe  50  people  and  Superfund  finds  out  there  is 
some  contamination  and  the  cost  of  cleaning  it  up  completely  bank- 
rupts the  company.  Do  you  have  any  ratio  where  you  reach  a  point 
where  the  company  will  not  go  under?  You  see  what  I  am  saying? 

Ms.  Browner.  Yes;  we  agree  that  that  is  a  concern,  and  we  have 
made  recommendations  again  to  change  the  law  to  address  that 
concern. 

Very  briefly,  what  typically  happens  right  now  is  you  have  a  site 
that  involves  big  people  and  little  people.  The  big  people — not  the 
Federal  Government — start  sending  letters  to  the  little  people  say- 
ing things  like:  'Tou  know,  you  sent  some  garbage  to  this 
Superfund  site.  Pay  us  $5,000  today,  and  we  will  make  sure  you 
are  relieved  of  liability." 

The  Federal  Government  does  not  do  that,  but  it  is  occurring, 
and  it  needs  to  stop.  So  in  the  legislation  before  you,  we  propose 
three  things. 

First  we  take  the  truly  tiny  waste  contributors — the  small  busi- 
nesses, the  homeowners  that  contributed  only  municipal  solid 
waste.  The  law  would  say  no  one  can  send  them  a  letter.  They  are 
no  longer  liable.  They  are  out  of  the  Superfund  net. 

Mrs.  Maloney.  How  do  you  define  tiny?  Employer  of  10? 

Ms.  Browner.  For  small  businesses,  the  exemption  is  based  on 
the  size  of  the  waste  contribution  and  what  is  the  volume  of  munic- 
ipal solid  waste. 

Mr.  Laws.  If  you  are  a  homeowner  or  a  small  business  that  did 
nothing  but  bring  municipal  solid  waste  to  a  site,  you  are  exempt- 
ed. 

Mrs.  Maloney.  This  is  different.  This  is  not  sending  municipal 
solid  waste.  I  own  a  company 

Ms.  Browner.  I  understand. 

So  for  the  first  category,  you  are  out. 

The  first  category  also  includes  the  truly  tiny  contributors  of  haz- 
ardous substances,  55  liquid  gallons  or  100  lbs.  They  are  also  ex- 
empted from  liability.  The  second  category  is  composed  of  other 
small  businesses  deserving  special  treatment,  very  small — although 
not  truly  tiny — contributors  of  hazardous  substances.  There  would 
be  two  things  that  would  occur  with  you  under  this  proposal  that 
don't  currently  happen. 
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One,  we  would  take  into  account  your  ability  to  pay.  We  would 
look  at  your  financial  resources  and  factor  that  into  the  total  dollar 
amount  of  liability  that  you  would  be  held  accountable  for. 

Second,  the  Federal  Government,  EPA,  would  have  a  responsibil- 
ity to  settle  quickly  with  those  parties  so  that  they  don't  end  up 
having  to  hire  lawyers  and  become  involved  in  contribution  litiga- 
tion with  the  big  parties.  They  would  be  handled  differently  from 
the  big  parties,  as  they  should  be.  We  think  that  is  important  to 
make  that  distinction  between  the  small  business  and  the  large 
business. 

Mrs.  Maloney.  Again,  how  do  you  define  quickly?  A  year?  Is  that 
defined  in  the  legislation? 

Ms.  Browner.  Yes;  under  our  proposal,  the  Government  is  re- 
quired to  make  settlement  offers  to  small  business  parties  within 
set  time  limits.  Within  12  months,  of  commencement  of  a  remedial 
investigation,  EPA  must  notify  parties  eligible  for  de  minimus  set- 
tlements. No  more  than  60  days  later,  the  Government  must  make 
these  parties  a  settlement  offer.  There  are  some  hammers  in  the 
legislation  in  terms  of  how  we  would  have  to  act  with  respect  to 
small  business  that  would  fall  on  us. 

We  worked  with  the  small  business  organizations  in  crafting 
these  proposals,  and  they  are  supported  by  a  number  of  small  busi- 
ness organizations.  One  of  our  goals  when  we  began  this  process 
was  to  address  the  very  legitimate  concerns  of  small  businesses, 
and  we  believe  we  have  achieved  that  goal. 

Mrs.  Maloney.  OK,  and  you  said  there  were  three.  What  is  the 
third? 

Ms.  Browner.  The  third  category  would  be  the  big  guys.  They 
come  into  an  allocation  system  with  an  allocator.  They  are  all 
brought  to  the  table,  and  in  coming  to  the  table  it  gives  them  an 
opportunity  to  participate  in  the  orphan  share. 

Fundamental  to  the  allocation  system,  we  propose,  is  the  creation 
of  an  orphan  share.  It  will  use  a  portion  of  the  existing  trust  fund. 
It  does  not  require  an  increase  in  the  taxes  to  fund  cleanup  activi- 
ties where  there  are  nonviable  parties. 

Rather  than  requiring  the  viable  parties  to  accept  that  respon- 
sibility, if  they  are  willing  to  participate  in  this  system,  then  there 
will  be  the  use  of  this  fund  to  complete  the  package — ^the  money 
necessary  to  undertake  the  cleanup, 

Mrs.  Maloney.  Regarding  my  first  question — when  I  was  talking 
about  the  liability  of  a  new  owner  who  is  innocent  do  you  have  also 
the  reverse  approach  that — say  a  company  or  a  piece  of  land  has 
not  moved  for  10  years  or  20  years.  Could  you  have  a  statute  of 
limitation  so  that  they  would  not  be  held  liable  for  whatever 
Superfund  problem  is  there? 

Because  you  could  have  an  innocent  party  buy  it  and  then  be  in- 
volved in  court  procedures,  again,  saying  they  are  not  innocent  and 
having  bought  this  piece  of  property  that — do  you  understand  what 
I  am  saying? 

Ms.  Browner.  If  somebody  buys  a  piece  of  property  after  this  bill 
becomes  law  would  they  have  a  liability?  Is  that  the  question?  I  am 
not  sure  I  understood  the  question. 

Mrs.  Maloney.  Mrs.  Thurman  is  telling  me  my  time  is  up. 

Mrs.  Thurman  [presiding].  Mr.  Mica. 
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Mr.  Mica.  Thank  you,  Madam  Chairman. 

Just  for  the  record.  Ms.  Browner,  I  do  want  to  say  that  I  recog- 
nize that  you  are  the  head  of  an  important  Federal  agency  and  that 
I  am  only  sent  here  on  a  temporary  basis  by  the  taxpayers  who 

Ms.  Browner.  And  so  am  I.  We  are  both 

Mr.  Mica  [continuing].  Who  asked  me  to  just  look  out  for  their 
interests,  particularly  with  an  agency  that  has  a  horrible  history 
for  following  through,  keeping  their  word  and  never  predicting  ac- 
curately the  cost  or  implications  of  their  actions  or  regulations.  So 
with  that  comment  for  the  record,  let  me  just  ask  you  about  some 
specifics. 

This  summary,  I  believe,  is  your  EPA  summary  of 

Ms.  Browner.  I  can't  see  that  far 

Mr.  Mica  [continuing].  Of  the  legislation  that  is  being  consid- 
ered. And  in  the  bill  summary  provided  to  the  subcommittee  by  the 
EPA  under  title  V,  National  Risk  Protocol,  the  EPA  states,  and  let 
me  quote  it: 

The  protocol  will  act  to  create  greater  consistency  and  predictability  in  the  ways 
risks  are  estimated  at  Superfund  sites  and  to  pro\ide  greater  understanding  of 
those  estimates  and  how  they  are  used  to  ensure  that  protection  is  achieved. 

I  strongly  support  this  goal.  My  question  is,  where  is  the  lan- 
guage in  the  statute  that  ensures  that  this,  in  fact,  is  the  objective 
of  risk  protocol? 

Ms.  Brown'ER.  We  would  be  more  than  happy  to  provide  that  ref- 
erence in  writing.  I  don't  have  the  statute  right  in  front  of  me,  but 
we  will  provide  that  to  you  in  writing.  You  want  the  reference  in 
the  proposed  legislation? 

Mr.  Mica.  Well,  it  is  my  understanding  that  there  isn't  anything 
and  that  we  should,  in  fact,  address  that.  Given  the  history  that 
this  agency  had  in  dealing  with 

Ms.  Brown'ER.  I  understand.  I  apologize.  I  didn't  understand 
your  question.  WTiat  is  proposed  in  the  legislation  is  that  certain 
issues  would  be  the  subject  of  what  is  referred  to  as  a  negotiated 
rulemaking  where  all  of  the  stakeholders  are  brought  together, 
after  passage  of  the  legislation,  to  resolve  very  detailed  and  tech- 
nical issues  that  are  not  generally  included  in  legislation. 

I  apologize.  I  don't  have  the  document  you  have.  We  thought  we 
did.  and  I  don't.  We  believe  the  section  you  were  referring  to  is 
about  the  negotiated  rulemaking.  It  is  something  that  the  agency 
and  other  Federal  agencies  use  regularly. 

Mr.  Mica.  I  think  we  are  on  a  different  track  here,  but  the  na- 
tional risk  protocol  and  the  particular  provisions  that  are  in  here 
are  rather  hollow.  It  is  something  I  think  that  needs  to  be  ad- 
dressed, and  we  are  going  to  propose  some  amendments  to  that 
when  it  comes  before  my  other  committee. 

Let  me  ask  you,  if  I  may — I  have  heard  reports  that  the  adminis- 
tration is  planning  to  finance  welfare  reform  using  part  of 
Superfund  taxes.  What  is  the  status  of  that  proposal? 

Ms.  Ml'NN'ELL.  The  welfare  proposal  was  sent  to  the  Hill,  and 
Superfund  was  listed  as  one  of  the  financing  sources. 

In  a  way,  we  have  done  ourselves  a  disservice,  because  it  is  not 
actually  that  Superfund  moneys  themselves  are  going  to  be  used  to 
finance  welfare  reform.  What  actually  happens  is  that  Superfund 
moneys  will  free  up  general  revenues  that  are  now  covering  the 
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Superfund  expenditures  that  are  in  the  budget  baseline,  and  those 
general  revenues  will  be  used  to  finance  welfare  reform,  but  we 
have  linked  nominally  a  Superfund  tax  with  welfare  reform. 

Ms.  MUNNELL.  It  is  basically  an  accounting  requirement. 

Mr.  Mica.  What  concerns  me  is  that  we  are  spending  money  that 
we  don't  have.  And  can  you  give  me  an  estimate  or  a  specific  where 
any  of  the  original  figures  in  any  of  the  Superfund  programs  have 
ever  held  to  the  original  estimates?  Everything  is  always  ex- 
pended— the  costs  are  always  expended,  over  budget,  or  over  esti- 
mates. 

Is  there  any  specific?  Now,  this  report  you  are  not  familiar  with, 
that  you  didn't  get,  that  I  just  got  last  night  at  8  o'clock  says  that, 
in  fact,  all  of  your  cost  estimates  relating  to  orphan  sites  and  to 
the  Federal  share  of  picking  up  other  costs  are  grossly  underesti- 
mated. 

Ms.  Browner.  May  I  speak  to  that  issue? 

Mr.  Mica.  Yes. 

Ms.  Browner.  The  administration  believes  that  the  orphan 
share  on  an  annual  basis  will  be  approximately  $200  million.  How- 
ever, we  are  asking  Congress  to  authorize  $300  million  to  provide 
a  cushion. 

It  is  also  important  to  understand  that  the  orphan  share  is  not 
1-year  money.  If  in  1  year  you  spend  $250  million  of  the  orphan 
share  fund,  $50  million  becomes  available  in  the  next  year  when 
your  costs  may  go  up.  It  is  something  we  have  worked  with  the  ap- 
propriators  on,  we  have  worked  with  0MB  on,  we  have  worked 
with  the  PRP's  on,  and  we  believe  we  have  included  in  the  request 
a  very  significant  safety  net. 

Mr.  Mica.  Well,  again,  that  conflicts  with  the  testimony  that  we 
have  here  today  from  GAO,  and  also  conflicts  with  the  past  history 
of  EPA  and  any  estimates  it  has  made.  In  any  of  the  areas  it  has 
dealt  with,  it  has  always  cost  more,  taken  longer,  smd  has  been 
more  complicated  than  the  agency  has  predicted. 

Superfund  has  been  widely  criticized  for  the  use  of  conservative 
assumptions  in  conducting  risk  assessments  which  are  layered  on 
top  of  other  conservative  risk  assumptions.  What  assurance  do  we 
have  that  the  EPA  will  not  adopt  highly  conservative  assumptions 
in  the  conduct  of  risk  assessment  under  the  new  remedy  selection 
process? 

Ms.  Browner.  There  are  two  different  risk  provisions.  Under  the 
remedy  title,  as  I  detailed  earlier,  and  you  made  reference  to  in 
your  question  the  National  Risk  Protocol  covers  uses  of  risk  assess- 
ment under  Superfund.  There  would  be  established,  through  a  rule- 
making, a  formulaic  approach  addressing  certain  contaminants  for 
sites.  For  contaminants  not  included  in  the  rulemaking  site-specific 
risk  assessment  also  is  available  and  would  be  handled  on  a  case- 
by-case  basis. 

Mr.  Mica.  And  that  was  what  I  was  referring  to  earlier,  and  I 
will  have  a  specific  follow-up  question  in  writing  because  I  don't 
think  you  answered  my  first  question. 

Just  a  final  question  before  I  leave. 

In  the  bill  summary  provided,  again,  to  our  subcommittee  by 
EPA,  title  V,  Groundwater,  this  provision  simply  rearranges  EPA's 
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current  policy  to  make  it  appear  new,  in  my  estimation.  This  has 
been  a  problematic,  expensive,  and  unrealistic  part  of  the  program. 

Eighty-five  percent  of  the  sites  require  groundwater  cleanup.  In 
many  cases,  there  is  no  reasonable  expectation  that  the  ground- 
water is  the  source  of  drinking  water.  Pumping  and  treating  could 
go  on  and  on  forever  without  any  significant  impact.  What  specific 
changes  are  there  in  the  proposed  legislation  to  address  this  prob- 
lem? 

Ms.  Browner.  As  Mr.  Laws  said  earlier,  the  groundwater  provi- 
sions are  in  keeping  with  current  agency  practices.  We  have  been 
very  clear  about  that. 

I  think  it  is  important  to  understand  that  40  percent  of  the 
American  public  does  depend  on  groundwater  for  their  drinking 
water,  and  we  need  to  insure  that  future  generations  will  have  a 
safe  source  of  drinking  water. 

Mr.  Synar.  Thank  you,  Mr.  Mica. 

Are  you  satisfied  that  EPA  has  run  the  numbers  enough  to  as- 
sure this  bill's  $300  million  annual  cap  on  orphan  share  is  suffi- 
cient? 

Ms.  Browner.  Yes,  Mr.  Chairman.  As  I  said  to  Mr.  Mica,  in  the 
analysis  that  we  undertook  in  conjunction  with  others,  we  thought 
a  $200  million  annual  orphan  share  would  cover  the  cost.  What  is 
before  you  is  a  request  for  an  authorization  of  $300  million  so  that 
there  is  a  safety  net. 

Mr,  Synar.  Are  there  going  to  be  a  lot  of  voluntary  cleanups?  Is 
this  allocation  system  going  to  drive  people  forward  faster? 

Ms.  Browner.  We  are  hoping. 

Mr.  Synar.  That  seems  to  me  that  that  would  be  testing  it.  I 
mean,  can  you  provide  the  subcommittee  the  analysis  you  all  used 
to  come  up  with  that  number? 

Ms.  Browner.  Certainly. 

[The  information  referred  to  follows:] 

The  Administration  is  confident  that  the  $300  million  orphan  share  cap  in  H.R. 
3800  is  sufficient  to  cover  the  orphan  shares  that  EPA  would  be  required  to  fiind 
in  any  given  fiscal  year.  The  $300  million  figure  includes  both  a  long-term  average 
orphan  share,  which  was  approximately  $190  million  in  the  bill  as  introduced,  and 
a  cushion  to  ensure  that  sufficient  money  is  available  to  cover  year-to-year  fluctua- 
tions in  the  orphan  share. 

It  should  be  noted  that  the  bill  passed  by  the  Ener^^  and  Commerce  Committee 
contains  a  lower  long-term  average  orphan  share  than  the  bill  as  introduced  because 
the  Energy  and  Commerce  bill  excludes  sites  from  the  allocation  process  where  all 
PRPs  are  liable  as  owner/operators  (i.e.,  "owner/operator  only"  sites).  This  reduces 
the  non-viable  component  of  the  orphan  share,  resulting  in  a  long-term  average  or- 
phan share  of  approximately  $140  million  which  is  well  below  the  $300  million  cap. 

Mr.  Synar.  The  orphan  cap — if  that  orphan  cap  is  exceeded — let's 
say  you  all  are  wrong  on  your  estimates.  Will  EPA  have  to  stay 
away  from  cleaning  up  sites  because  of  it? 

Ms.  Browner.  Our  commitment  is  to  get  the  job  done  more 
quickly  and  to  do  more  cleanups.  We  believe  that  the  orphan  share 
is  adequate.  As  I  understand  it,  as  the  bill  is  currently  structured, 
if  we  only  spend  $250  million  of  the  orphan  share  in  1  year,  the 
remaining  $50  milHon  would  be  available  in  the  next  year. 

We  have  an  ability  to  manage  the  process.  We  know  when  these 
things  are  coming.  It  is  not  like  we  suddenly  get  into  a  year  and 
have  all  of  these  things  occur.  And  we  believe  that  with  this  cush- 
ion we  can  get  the  job  done  more  quickly. 
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Mr.  Synar.  Now,  H.R.  3800  only  makes  the  orphan  share  fund- 
ing available  for  cleanup  decisions  or  ROD's  issued  after  February 
1994,  I  think  is  the  date.  Yet  the  bill  establishes  a  10-percent  cap 
on  municipal  liability  that  is  not  limited  by  that  date.  Now,  will 
nonmunicipal  PRP's  have  to  absorb  the  differences  at  the  sites 
where  the  ROD's  were  issued  pre-February  1994? 

Mr.  Laws.  That's  correct,  sir,  yes. 

I  would  add  that  that  is  what  is  happening  today  as  well.  Our 
analysis  shows  and,  granted,  it  is  a  very  limited  analysis  that  cur- 
rently the  municipalities  are,  in  fact,  settling  for  in  the  9-  to  11- 
percent  range.  In  our  estimate,  the  0MB  numbers  that  we  ran,  we 
assumed  a  25-percent  settlement  figure,  so  I  think  we  have  taken 
that  into  account. 

Mr.  Synar.  How  many  of  these  kinds  of  sites  are  on  the  present 
NPL  list? 

Ms.  Browner.  The  municipal  sites? 

Mr.  Laws.  About  a  fifth  of  the  sites  are  municipal  sites. 

Mr.  Synar.  A  quarter  of  them?  OK. 

Do  you  expect  a  significant  number  of  these  municipal  landfills 
to  be  added  in  the  future  in  light  of  the  fact  of  the  increased  num- 
bers of  landfills  that  are  closing  because  of  RCRA? 

Mr.  Laws.  Well,  that  is  always  a  concern.  I  would  be  surprised, 
quite  frankly,  if  the  number  increased  simply  because  of  RCRA, 
and  what  we  have  had  before  were  clearly  pre-RCRA-type  sites. 

Mr.  Synar.  Do  you  have  an  average  cost  of  what  these  cleanups 
are,  Mr.  Laws? 

Mr.  Laws.  They  are  averaging  a  little  over  $14  million. 

Mr.  Synar.  How  many  do  you  expect  to  clean  up  over  the  next 
5  years? 

Mr.  Laws.  Specifically  landfills,  I  don't  have  that  number. 

Mr.  Synar.  Do  you  have  any  estimates? 

Mr.  Laws.  Over  the  next  5  years  we  hope  to  have  the  total  clean- 
up of  650  sites.  I  don't  have  a  breakdown  of  how  many  of  those  are 
projected  to  be  landfills. 

Mr.  Synar.  Now,  if  this  orphan  share  goes  unused,  is  it  rolled 
over  into  succeeding  years? 

Ms.  Browner.  It  is  not  1-year  money.  As  I  said  before,  you  can 
roll  over  the  money  to  the  next  year. 

Mr.  Synar.  By  your  own  estimates,  almost  70  percent  of  the  fu- 
ture NPL  sites  may  not  be  eligible  for  this  orphan  share,  meaning 
they  are  stuck  in  the  current  liability  scheme.  That  seems  unfair 
to  me.  What  am  I  misreading  here? 

Ms.  Browner.  Is  the  question  you  are  asking  related  to  the  issu- 
ance of  the  ROD  as  being  the  effective  cutoff  date  for  certain  provi- 
sions in  the  bill. 

Mr.  Synar.  This  is  the  industrial  sites  I  am  talking  about. 

Mr.  Laws.  If  I  understand  the  question,  the  sites  that  are  not 
going  to  be  eligible  for  the  allocation  system  are  the  ones  where  an 
ROD  has  been  issued. 

Quite  frankly,  we  have  to  have  a  cutoff  somewhere.  We  clearly 
didn't  want  to  open  up  every  single  site  that  is  proceeding  to  clean 
up  where  the  private  parties  have,  in  fact,  started  to  make  some 
progress  in  resolving  allocation  issues  or  in  some  instances  have  re- 
solved allocation.  That  seemed  to  be  a  logical  place. 
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Ms.  Browner.  The  decision  was  reached  in  conjunction  with  the 
PRP's.  It  was  not  a  decision  made  solely  by  the  agency. 

Mr.  Synar.  Help  us  here.  Specify  for  us  what  is  not  eligible  for 
the  allocation  process. 

Ms.  Browner.  I  will  ask  one  of  the  EPA  people  to  respond. 

Mr.  Synar.  If  he  took  the  oath,  he  can  come  up. 

Identify  yourself  for  the  record. 

Mr.  Diamond.  My  name  is  Bruce  Diamond.  I  am  Director  of 
EPA's  Office  of  Site  Remediation  Enforcement. 

The  sites  that  are  not  eligible  for  the  mandatory  allocation  are 
sites  where  the  record  of  decision  was  issued  prior  to  the  introduc- 
tion date  of  this  legislation,  sites  where  all  liability  has  been  re- 
solved. 

Mr.  Synar.  What  about  the  industrials  we  are  talking  about? 

Mr.  Diamond.  The  sites  where  all  of  the  responsible  parties  are 
owners  and  operators? 

Mr.  Synar.  And  how  many  does  this  make,  percentage-wise? 

Mr.  Diamond.  On  an  ongoing  basis,  the  owner-operator-only  sites 
are  probably  in  the  range  of  40  percent  of  all  the  sites. 

Mr.  Synar.  And  they  are  not  eligible  for  the  orphan  share? 

Mr.  Diamond.  They  would  not  be  eligible. 

Mr.  Synar.  So  you  have  got  40  percent,  and  you  add  those  other 
ones.  Does  that  get  you  to  the  number  of  about  70  percent  of  fu- 
ture  

Mr.  Diamond.  No.  Because  the  other  ones  are  temporal.  The  pri- 
mary cutoff  is  when  the  record  decision  was  issued.  It  is  a  temporal 
cutoff,  and  the  other  cutoff  is  an  ongoing  cutoff.  So  it  is  hard  to  add 
the  two  together. 

Ms.  Browner.  One  has  to  deal  with  sites  in  the  pipeline  and  how 
they  would  be  affected.  The  other  has  to  do  with  new  sites  coming 
in.  So  the  numbers  are  apples  and  oranges.  You  can't  add  them  to- 
gether. 

Mr.  Synar.  All  right.  Now,  in  the  initial  stages  of  the  enforce- 
ment process  we  are  going  to  have  a  lot  of  complaints.  There  is  no 
question  that  that  is  what  is  going  to  happen. 

Ms.  Browner.  It  is  change,  yes. 

Mr.  Synar.  So  what  additional  budget  personnel  requirements  do 
you  anticipate,  such  as  for  the  review  of  section  104  information 
letters? 

Ms.  Browner.  We  anticipate  that  the  cost  of  the  PRP  search  and 
the  other  costs  associated  with  the  early  phases  of  the  proposal  be- 
fore you,  will  be  approximately  $90  million  a  year.  There  are  some 
additional  costs  for  the  Department  of  Justice. 

Mr.  Synar.  That  is  $90  million  for  what?  For  everything? 

Ms.  Browner.  That  is  PRP  searches. 

Mr.  Laws.  The  allocation  process. 

Ms.  Browner.  The  allocation  process  cost. 

Mr.  Synar.  So  you  will  require  additional  personnel  to  identify 
and  compile  the  complete  list  of  PRP's? 

Ms.  Browner.  We  are  looking  at  the  FTE  issue  right  now. 

Mr.  Synar.  Do  you  have  a  guess  on  that  one? 

Mr.  Laws.  Well,  probably  we  will  need  some  increase. 
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We  also  are  anticipating  some  reductions  on  the  remedy  side  and 
also  the  PASI,  the  PreUminary  Assessment  Site  Investigation,  be- 
cause we  assume  most  of  the  States  will  be  doing  that. 

Mr.  Synae.  And  you  will  need  more  people  also  to  review  the 
PRP  claims  about  their  ability  to  clean  up,  will  you  not? 

Ms.  Browner.  Ability  to  pay? 

Mr.  Synar.  Yes. 

Ms.  Browner.  That  is  covered  in  the  $90  million. 

Mr.  Synar.  And  additional  personnel  will  be  needed  for  de 
micromis  and  de  minimis  interpretations,  too;  is  that  correct? 

Ms.  Browner.  Again,  that  is  included  in  the  $90  million. 

Mr.  Synar.  What  we  are  trying  to  get  at  here,  since  we  are  the 
oversight  committee,  is  the  numbers  we  are  looking  at.  Could  you 
provide  for  the  record  the  number  in  each  one  of  those  categories? 

Ms.  Browner.  Certainly. 

[The  information  referred  to  follows:] 

We  are  currently  working  to  develop  a  more  precise  budget  estimate  and  FTE  re- 
quirements under  the  bill  and  will  provide  them  to  you  as  soon  as  they  become 
available. 

Mr.  Synar.  We  have  got  a  problem  here.  We  are  cutting  256,000 
people  out  of  the  Federal  work  force  at  a  time  when  you  all  need 
to  go  exactly  the  opposite  way.  Is  this  going  to  be  contracted  out 
or  is  this  going  to  be  EPA  personnel? 

Ms.  Browner.  In  some  instances,  we  will  use  contractors  in  PRP 
searches,  and  we  will  continue  to  use  contractors  in  other  instances 
along  with  EPA  personnel.  We  can  provide  that  breakout  for  you. 

[The  information  referred  to  follows:] 

A  large  portion  of  the  cost  of  implementing  the  bill  will  be  conducting  the  alloca- 
tion process  which  will  be  contracted  out  to  a  neutral  third  party.  Under  the  bill, 
we  anticipate  a  fairly  significant  increase  in  the  level  of  effort  needed  to  identify 
PRPs  and  collect  information  to  support  the  allocator.  While  this  work  has  tradition- 
ally been  supported  by  contractors,  due  to  the  sensitive  nature  of  the  work,  we  be- 
heve  it  is  more  appropriate  that  it  be  primarily  conducted  by  in-house  personnel 
rather  than  contracted  out.  Again,  we  are  currently  working  to  develop  more  precise 
budget  estimates  and  FTE  requirements  under  the  bill  and  will  provide  them  to  you 
as  soon  as  they  are  available. 

Mr.  Synar.  Have  you  estimated  any  of  these  costs  associated 
with  monitoring  all  this  beyond  just  the  number  of  people  needed? 

Ms.  Browner.  You  mean  in  terms  of  our  Inspector  General  and 
oversight  functions  within  the  agency? 

Mr.  Synar.  Right. 

Ms.  Browner.  We  will  provide  that  for  the  record. 

[The  information  referred  to  follows:] 

Under  current  law,  the  Inspector  General  is  required  to  conduct  an  annual  audit 
of  all  pajTnents,  obligations,  reimbursements  or  other  uses  of  the  Fund  as  well  as 
review  EPA's  annual  report  to  Congress  on  Superfund.  H.R.  3800  would  expand  the 
Inspector  General's  role  by  reqmring  periodic  reviews  of  Citizen  Information  Access 
Offices  (CIAO)  and  audits  and  investigations  of  the  Environmental  Insurance  Reso- 
lution Fund  (EIRF),  as  the  Inspector  General  deems  necessary  or  appropriate. 

Monies  for  the  Office  of  the  Inspector  General  and  the  Superfund  program  are  ap- 
propriated from  different  accounts.  For  this  reason,  oversight  resource  needs  have 
not  been  costed-out  as  part  of  the  reauthorization  package.  Given  the  Inspector  Gen- 
eral's expanded  role,  one  would  expect  increased  resources  for  the  Office  of  the  In- 
spector General  to  carry-out  its  oversight  functions. 

Mr.  Synar.  One  final  question  on  implementation.  I  am  con- 
cerned about  all  these  programmatic  changes  that  we  are  discuss- 
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ing  here,  that  they  won't  translate  into  real  changes  at  the  regional 
level. 

What  concrete  steps  are  you  all  doing  to  make  sure  these  regions 
get  it  this  time  and  follow  the  script  of  headquarters? 

Ms.  Browner.  Well,  one  thing  we  did,  Mr.  Chairman,  was  to  in- 
volve the  regions  in  the  extensive  conversations  about  how  to 
change  the  statutes.  They  are  the  people  out  there  dealing  day  to 
day  with  the  program,  and  many  of  the  recommendations  come  as 
a  result  of  their  frustrations,  as  a  result  of  their  experience  in  the 
field. 

We  are  absolutely  committed  to  ensuring  that,  with  the  passage 
of  a  new  Superfund  law,  that  we  will  implement  it  responsibly  and 
fully. 

Mr.  Synar.  There  will  be  guidelines? 

Ms.  Browner.  There  will  be  guidance  to  the  regions.  There  will 
be  training  sessions  for  the  regions.  We  understand  the  responsibil- 
ity. 

Mr.  Synar.  All  right.  Let's  go  into  another  area  that  we  want  to 
discuss  here  about  radioactive  pollutants  that  are  currently  subject 
to  CERCLA  with  just  two  specific  exceptions,  those  from  the  nu- 
clear accident  subject  to  Price  Anderson  liability  coverage  and  ura- 
nium processing  plants  which  are  designed  under  the  uranium  mill 
tailings  radiation  and  control  act. 

Now,  DOE  has  pushed  to  exempt  radioactive  pollutants  from  the 
proposed  national  goal,  protection  of  human  health  and  the  envi- 
ronment, apply  to  all  the  CERCLA  agreements,  and  you  all  have 
agreed  to  that. 

Now,  why  should  there  be,  Ms.  Browner,  a  different  goal  for  pro- 
tection of  public  health  from  radioactive  pollutants  than  there  are 
from  other  hazardous  substances? 

Mr.  Laws.  If  I  could  address  that,  Mr.  Synar,  I  don't  think  we 
were  talking  about  setting  different  goals.  In  setting  the  goals 
there  were  exclusions  for  economic  or  technical  infeasibility. 

Dealing  with  radionuclides,  the  information  that  we  have  is  that 
it  would  be  impossible  to  clean  up  to  the  levels  that  we  are  cur- 
rently able  to  clean  up  with  other  chemicals  and  carcinogens.  The 
technology  simply  isn't  there.  We  knew  that  in  advance  and  took 
it  into  account.  That  was  the  intent  of  the  administration's  pro- 
posal. 

Mr.  Synar.  Now,  are  you  starting  to  develop  a  different  standard 
for  these  people  under  the  Atomic  Energy  Act? 

Mr.  Laws.  Our  air  office  is  working  under  the  Atomic  Energy  Act 
to  develop  cleanup  standards. 

Mr.  Synar.  I  mean,  if  you  are  doing  that,  then  there  appear  to 
be  two  standards  going  down  the  tracks  here.  You  got  one  for  the 
public,  one  goal  for  some  sites  and  one  for  everybody  else.  I  mean, 
am  I  misreading  this? 

Mr.  Laws.  What  we  are  trying  to  acknowledge  is  the  difficult 
problems  that  are  faced  by  radionuclides,  the  difficulty  in  identify- 
ing them  and  distinguishing  them  from  background  levels.  And, 
quite  frankly,  what  we  have  a  concern  is,  is  that  difficulty  might 
impact  on  the  cleanup  goal  that  we  would  be  setting  for  all  other 
types  of  carcinogens,  and 
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Mr.  Synar.  Now,  under  this  proposed  legislation  that  you  have 
endorsed,  if  it  is  technically  infeasible  to  meet  the  national  goal  at 
a  given  site  or  it  is  unreasonably  costly,  then  the  exception  of  the 
goal  can  be  granted,  isn't  that  correct? 

Mr.  Laws.  That's  correct. 

Mr.  Synar.  So  if  it  is  not  technically  feasible  or  if  it  is  unreason- 
ably costly,  and  they  therefore  can't  clean  up  radioactive  contami- 
nation at  a  given  site,  an  exception  to  the  goal  would  be  granted — 
almost  always  could  be  granted? 

Mr.  Laws.  That's  correct. 

Mr.  Synar.  So  what  is  wrong  with  applying  that  procedure  which 
applies  to  every  other  Superfund  site  to  radioactive  materials? 

Mr.  Laws.  Again,  it  is  a  question  of  whether  there  is  a  process 
that  needs  to  be  done.  If  we  know  up  front  that  we  are  not  going 
to  be  able  to  do  it,  the  view  was  why  don't  we  figure  out  a  way  to 
address  those  up  front  rather  than  repeating  those  every  single 
time. 

Mr.  Synar.  We  don't  know  exactly  what  the  national  goal  is 
going  to  be  today,  do  we? 

Mr.  Laws.  That's  correct. 

Mr.  Synar.  It  is  supposed  to  be  established  through  in  a  nego- 
tiated rulemaking,  is  it  not? 

Mr.  Laws.  That  is  true,  sir. 

Mr.  Synar.  We  don't  know  if  the  risk  level  is  one  in  a  million 
or  some  other  level,  correct? 

Mr.  Laws.  That's  correct. 

Mr.  Synar.  So  how  do  we  know  if  any  of  DOE's  sites  might  meet 
the  national  goal?  Why  is  it  that  EPA  is  proposing  to  exempt  DOE 
from  the  standard  that  hasn't  even  been  established  yet? 

Mr.  Laws.  I  think  part  of  it  is  based  upon  what  we  have  been 
able  to  achieve  at  sites  where  we  have  had  radionuclides.  In  the 
past,  quite  frankly,  the  numbers  that  we  are  getting  for  radio- 
nuclide sites  are  below  the  current  risk  range  that  we  are  achiev- 
ing for  Superfund  sites. 

Mr.  Synar.  Let  me  give  you  some  interesting  information.  Last 
month,  we  asked  the  Department  of  Energy  to  provide  a  technical 
basis  justifying  this  exemption  of  the  sites  from  the  national  goal. 
We  asked  them  to  provide  us  with  specific  concentrations  of  radio- 
active material  at  the  sites  that — those  calculations  and  other  data 
which  would  justify  this  exemption. 

You  know  what  they  told  us?  We  were  told  they  hadn't  compiled 
the  information.  We  were  told  that  it  would  take  3  or  4  weeks  to 
collect  the  information  and  provide  it  to  the  subcommittee  and 
that,  at  best,  DOE  had  actually  characterized  only  about  one-quar- 
ter of  all  the  sites. 

So  if  DOE  doesn't  even  have  the  data  available,  what  I  want  to 
know  from  you  is,  on  what  technical  basis  did  you  agree  with 
them? 

Mr.  Laws.  We  had  information  on  sites  from  our  regions. 

Mr.  Synar.  What  information? 

Mr.  Laws.  We  have  been  working  with  the  Department  of  En- 
ergy on  sites. 

Mr.  Synar.  Separate  from  the  DOE  information? 
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Mr.  Laws.  I  am  not  sure  what  the  Department  of  Energy  was  re- 
ferring to. 

Mr.  Synar.  That  is  where  I  am  going  to  end  this  one. 

Ms.  Browner,  I  am  going  to  send  you  a  letter,  and  I  need  you  to 
technically  justify  this  agreement.  Because  we  are  going  to  ask  you 
to  specify  in  a  letter  information  as  to  how  this  decision  was  made. 

Ms.  Browner.  Certainly. 

Mr.  Synar  Mr.  Mica. 

Mr.  Mica.  Thank  you,  Mr.  Chairman. 

Let  me  go  back  to  where  I  left  off  on  groundwater.  The  provision 
that  I  spoke  of  sets  the  goal  of  remediation  to  attain  non-zero  maxi- 
mum containment  levels  as  set  out  in  the  Safe  Drinking  Water  Act. 
I  understand  that  the  MCLG's  can  be  more  stringent  than  drinking 
water  standards  at  the  tap.  Can  we  really  afford  to  require 
Superfund  cleanup  levels  for  groundwater  that  are  more  stringent 
than  levels  that  might  apply  to  tap  water? 

Ms.  Browner.  In  the  drinking  water  program,  we  set  essentially 
two  numbers,  the  MCLG,  which  is  the  maximum  contaminant  level 
goal,  and  the  MCL,  which  is  the  maximum  contaminant  level. 

As  I  said  earlier,  the  groundwater  provisions  that  are  included 
in  the  bill  before  you  are  based  essentially  on  the  current  activities 
of  the  agency.  These  are  the  result  of  an  extensive  amount  of  work 
between  the  States,  the  agency,  the  environmental  organizations 
and  the  PRP's,  the  people  who  pay  for  the  groundwater  cleanups 
today. 

And  we  are  recommending  that  that  program  essentially  be  car- 
ried forward.  It  has  evolved  over  a  number  of  years.  We  believe  it 
is  one  that  does  provide  the  level  of  health  protections  that  are  im- 
portant in  terms  of  drinking  water  supplies  but  also,  obviously,  rec- 
ognizes the  realities. 

Mr.  Mica.  Let  me  go  back,  if  I  may,  to  the  question  of  retroactive 
liability. 

Mr.  Joe  Stiglitz,  who  is  on  the  President's  Council  of  Econornic 
Advisors,  and  I  believe  he  is  one  of  the  supporters  of  the  adminis- 
tration bill,  said  that  replacing  retroactive  liability  with  a  larger 
trust  fund  would  not  affect  incentives  for  proper  waste  manage- 
ment because  penalties  for  current  and  future  actions  would  be  un- 
affected. He  said  it  would  be  the  most  fair  solution  because,  from 
an  equity  point  of  view,  the  polluter-pays  principle  is  fundamen- 
tally flawed. 

He  said  that  PRP's  did  not  generally  profit  from  improper  dis- 
posal because  they  passed  savings  along  to  consumers.  And  he  also 
said  that  insurers  end  up  paying  much  of  Superfund's  cost,  but 
they  did  not  collect  the  premiums  to  cover  this  risk. 

In  other  words,  he  refuted  just  about  every  one  of  the  points  that 
the  EPA  makes  to  support  the  current  liability  funding  system  and, 
in  fact,  a  lot  of  what  will  be  in  place  with  this  legislation.  How  do 
you  respond? 
Ms.  Munnell.  Can  I  take  that  one? 
Mr.  Mica.  Ms.  Munnell. 

Ms.  Munnell.  As  you  know.  Treasury  was  a  major  proponent  of 
eliminating  retroactive  liability  in  the  beginning  of  the  debate.  Joe 
Stiglitz  was  definitely  a  participant  in  the  debate.  I  think  all  sides 
of  this  issue  have  been  fully  explored. 
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The  arguments  that  Treasury  found  most  compelling  in  accepting 
the  compromise  was  that  you  would  establish  a  big  public  works 
program  if  you  eliminated  retroactive  liability  because  the  private 
parties  would  no  longer  have  responsibility  for  the  cleanup;  you 
would  be  transferring  cleanup  responsibility  from  the  private  com- 
panies to  the  government  and,  in  the  end,  that  would  cost  more. 

There  was  also  this  issue  of  equity.  Some  parties  had  already 
paid  the  cost  of  cleaning  up  pollution  that  was  created  before  1980, 
and  also  there  would  be  huge  transactions  costs  at  sites  as  you 
tried  to  separate  what  was  done  before  1980  from  what  was  done 
after  1980. 

On  balance,  we  believe  that  by  setting  up  allocation  process,  or- 
phan places,  and  the  insurance  resolution  fund  that  we  eliminate 
most  of  the  transaction  costs  associated  with  retroactive  liability 
and  we  don't  create  new  problems,  so 

Mr.  Mica.  Well,  there  are  some  that  disagree  with  you  and  say 
that  the  creation  of  a  large-scale  public  works  program  is,  in  fact, 
not  realistic.  There  could  be  further  delays  because  of  some  of  the 
requirements  and  some  of  the  new  involvements  of  different  parties 
in  the  process  that  is  outlined  in  this  legislation.  There  are,  in  fact, 
unpredictable  costs.  We  have  documentation  that  there  may  be 
more  costs  and  that  you  have  also  failed  to  address  the  very  spe- 
cific flaw  in  the  whole  process:  not  addressing  retroactive  liability. 

So  what  do  you  say  to  those  who  say  that  some  of  the  things  you 
are  talking  about,  in  particular,  a  public  works  program,  will  never 
see  the  light  of  day? 

Ms.  MUNNELL.  If  a  company  was  responsible  before  1980  and  you 
tell  that  company  that  it  is  not  responsible  for  cleaning  up  because 
it  soiled  the  ground  before  the  law  was  passed,  then  the  govern- 
ment has  to  do  it.  There  is  just  no  other  alternative.  And  so  you 
are  definitely  transferring  the  cleanup  from  the  private  sector  to 
the  public  sector,  which  Treasury  views  as  undesirable. 

All  I  can  tell  you  is  that  the  arguments  for  eliminating  retro- 
active liability  were  made  vehemently  within  the  government  by 
myself,  by  Secretary  Bentsen,  by  a  lot  of  other  people,  and  everyone 
now  is  comfortable  with  the  compromise  that  we  have  arrived  at. 
So  that  every  argument  you  make,  I  have  already  made  in  the 
past. 

Mr.  Mica.  That  may  be  on  your  side  of  the  desk.  On  our  side  of 
the  desk,  there  are  some  of  us  that  are  still  very  adamant  to- 
ward  

Mr.  Synar.  Mr.  Mica,  your  5 

Mr.  Mica  [continuing].  Including  a  provision  of  retroactive  liabil- 
ity. 

If  I  may,  I  have  just  one  question  for  Mr,  Law. 

Mr.  Synar.  Is  this  your  last  one?  We  are  going  to  do  another 
round. 

Mr.  Mica.  OK,  I  will  save  it.  Thank  you. 

Mr.  Synar.  Now,  Ms.  Browner,  the  bill  directs  EPA  to  establish 
through  a  negotiated  rulemaking  within  18  months  national  clean- 
up goals  for  chemical  carcinogens  and  non-carcinogens  and  to  de- 
velop a  risk  protocol  in  order  to  provide  for  a  more  consistent  pro- 
tection of  human  health  and  the  environment. 
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Do  you  really  believe  you  are  going  to  do  that  in  18  months?  I 
mean,  this  is  not  something 

Ms.  Browner.  We  spent  a  lot  of  time  inside  the  agency  discuss- 
ing the  timeframe,  Mr.  Chairman.  It  is  a  tough  timeframe.  We 
want  to  be  very  honest  about  that. 

I  will  tell  you  that  my  optimism  is,  in  large  part,  based  on  the 
experience  of  the  last  year-and-a-half  and  what  we  have  been  able 
to  achieve  by  working  in  a  non-adversarial  manner  with  all  of  the 
stakeholders  in  Superfund,  and  I  think  we  can  build  on  that  suc- 
cess. 

Mr.  Synar.  Sure.  It  will  slow  down  cleanups  if  we  don't  make 
that  target. 

Ms.  Browner.  We  will  do  everything  in  our  power  to  make  that 
date. 

Mr.  Synar.  The  legislation  also  includes  a  provision  similar  to 
the  one  in  current  law  allowing  EPA  and  the  States  to  set  alter- 
native cleanup  levels  for  contaminated  groundwater  in  cases  where 
the  groundwater  is  eventually  discharged  into  surface  water  where 
pollutants  can  evaporate  into  the  atmosphere.  Will  EPA  allow  con- 
tamination to  spread  provided  it  is  heading  in  the  direction  of  sur- 
face water? 

Mr.  Laws.  I  am  sorry,  I  just  didn't  hear  the  question. 

Ms.  Browner.  We  thought  you  were  asking  a  clean  water  ques- 
tion. Now  we  realize  it  was  a  Superfund  question. 

Mr.  Synar.  Will  EPA  allow  contamination  to  spread  provided  it 
is  heading  toward  the  surface  water? 

Mr.  Laws.  I  think  what  you  are  referring  to,  sir,  is  something 
that  we  are  currently  doing  under  current  policy.  That  involves  the 
process  of  natural  attenuation  where  the  groundwater  supply  is  not 
reasonably  anticipated  to  be  used  as  a  drinking  water  source  for 
the  very  far  foreseeable  future.  In  that  case,  we  would  allow  natu- 
ral attenuation  to  deal  with  the  contamination  rather  than  putting 
in  expensive  pumping  treatments. 

Mr.  Synar.  Let  me  give  you  some  suppositions.  Suppose  a  plume 
of  groundwater  contamination  flowing  from  a  facility  toward  sur- 
face water  travels  through  an  adjacent  property  owner's  land  be- 
fore reaching  the  surface  water.  Would  alternative  contaminant 
levels  be  permitted  in  that  situation? 

Mr.  Laws.  I  think  we  would  have  to  know  a  little  bit  more.  If, 
for  instance,  the  adjacent  landowner  was  using  the  groundwater, 
then  of  course  that  would  change  what  the  use  of  it  was,  and  we 
might  have  to  require  some  sort  of  treatment. 

If  in  fact  that  adjacent  landowner  was  not  using  it,  there  was  an 
adequate  alternative  water  supply  and  there  was  no  current  or  fu- 
ture planned  use  of  that  groundwater  as  a  drinking  water  supply, 
then  we  might  be  able  to  allow  that. 

Mr.  Synar.  What  kinds  of  safeguards  does  the  bill  provide  to  as- 
sure that  that  adjacent  landowner  doesn't  drill  right  into  that  con- 
taminated area? 

Mr.  Laws.  There  is  nothing  specific  in  the  language. 

Mr.  Synar.  Do  you  need  something? 

Mr.  Laws.  That  could  be  something  we  need  to  look  at. 

Ms.  Browner.  That  is  certainly  something  we  should  discuss. 
That  is  a  good  point. 
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Mr.  Synar.  There  has  been  a  great  deal  of  Htigation  involving  in- 
surance coverage  of  non-NPL  sites.  Why  didn't  your  proposal  cover 
the  non-NPL  sites?  Ms.  Munnell. 

Ms.  Munnell.  It  was  difficult  to  arrive  at  an  agreement  for  the 
NFL  sites.  I  think  that  this  should  be  viewed  as  a  starting  point. 
If  it  works,  there  is  no  reason  it  could  not  be  expanded. 

Mr.  Synar.  But  it  will  continue  to  be  a  problem  for  PRP's  and 
insurers,  correct? 

Ms.  Munnell.  Yes. 

Mr.  Synar.  Insurance  company  representatives  told  us  when  we 
interviewed  them  that  they  would  gladly  increase  a  tax  on  insur- 
ance if  it  got  rid  of  all  this  litigation.  And  to  the  extent  that  the 
EIRF  was  designed  to  address  concerns  about  solvency  of  these  in- 
surance carriers,  isn't  the  proposal  only  solving  part  of  the  prob- 
lem? 

Ms.  Munnell.  It  is  solving  part  of  the  problem.  It  is  a  big  part 
of  the  problem.  And,  if  it  works,  it  can  be  expanded. 

Mr.  Synar.  Now,  most  major  litigation  involves  both  NFL  and 
non-NFL  sites.  Since  the  non-NFL  litigation  will  continue  unaf- 
fected in  this  bill,  how  much  in  transactional  costs  are  we  really 
saving? 

Ms.  Munnell.  Our  estimate  is  roughly  a  couple  hundred  million 
dollars  a  year. 

Mr.  Synar.  Hundred  million. 

Ms.  Munnell.  A  couple  hundred  million. 

Mr.  Synar.  Now,  the  EIRF  was  described  to  us  in  our  briefings 
as  a  disbursing  agency.  Other  than  having  EIRF  auditing  itself, 
what  steps  have  you  got  to  make  sure  that  proper  and  eligible  costs 
are  only  paid  by  EIRF? 

Ms.  Munnell.  We  have  several  steps.  One,  we  will  have  EFA  in- 
volved. First  of  all,  there  are  two  types  of  costs.  We  have  past  costs, 
because  the  EIRF  will  also  pay  off  the  stock  of  outstanding  claims, 
as  well  as  ongoing  costs.  There  will  be  monitoring  to  make  sure 
that  the  costs  submitted  on  an  ongoing  basis  are  legitimate 
through 

Mr.  Synar.  Are  you  going  to  be  counting  on  the  EFA  Inspector 
General,  basically? 

Ms.  Munnell.  Yes. 

Mr.  Synar.  You  know,  they  are  already  overloaded  right  now? 

Ms.  Munnell.  Yes,  I  do.  Somebody  told  me  that  this  morning, 
so  I 

Mr.  Synar.  Title  VIII  of  the  bill  states  that  the  EIRF  shall  not 
be  considered  an  agency  of  the  United  States.  However,  title  VIII 
also  contains  a  requirement  for  the  promulgation  of  regulations 
governing  documentation  requirements  for  claims  submitted  to 
EIRF.  Now,  what  entity  will  promulgate  those  regulations? 

Ms.  Munnell.  The  only  regulatory  authority  the  EIRF  will  have 
is  developing  its  own  operating  procedures.  The  EIRF  will  have  no 
policymaking  authority  at  all. 

Mr.  Synar.  But  it  says  here  they  are  going  to  promulgate  regula- 
tions. 

Ms.  Munnell.  It  is  only  for  their  own  operating  procedures.  If 
that  needs  to  be  cleared  up,  we  will  work  with  the  committee  to 
get  it  done. 
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Mr.  Synar.  If  they  are  not  a  Federal  agency,  will  they  be  subject 
to  congressional  oversight? 

Ms.  Browner.  I  sit  on  it.  You  can  get  to  me. 

Ms.  MUNNELL.  The  administrator  is  on  it,  and  so  is  the  Attorney 
General. 

Mr.  Synar.  Will  there  be  any  Federal  funds  expended  to  estab- 
lish this  EIRF? 

Ms.  MUNNELL.  No. 

Mr.  Synar.  How  will  the  Federal  employees  be  used,  if  at  all,  to 
implement  this? 

Ms.  MuNNELL.  Apparently,  in  the  beginning,  the  EIRF  can  bor- 
row the  services  of  some  Federal  employees,  and  I  assume  that  the 
agencies  will  be  compensated  for  that  time. 

It  is  an  organization  that  will  have  some  up-front  costs  as  you 
determine  who  is  eligible  to  collect  from  the  EIRF,  and  after  that 
it  really  will  amount  to  nothing  more  than  a  dispensing  agency. 

Mr.  Synar.  Now,  under  title  VIII  it  establishes  three  reimburse- 
ment categories,  20,  40,  and  60  percent  of  the  cleanup  cost,  based 
on  two  factors,  location  of  the  NPL  sites  and  the  venue  established, 
if  any,  and  the  coverage.  What  was  the  basis  for  placing  States  in 
these  various  payment  categories? 

Ms.  Munnell.  The  judgment  on  the  part  of  the  insurers  and  the 
PRP's,  the  trend  in  State  court  decisions,  whether  they  favored  the 
insurers  or  the  PRP's. 

Mr.  Synar.  Mr.  Mica. 

Mr.  Mica.  Thank  you. 

Mr.  Laws,  back  to  you.  One  of  the  areas  that  I  mentioned  before 
was  about  cost  recovery.  In  the  report,  which  you  claim  to  not  have 
had  accurate  time  to  respond  to,  it  addresses  a  lack  of  ability  and 
responsiveness  of  the  Agency  to  engage  in  cost  recovery.  What  is 
the  current  status  now  of  the  number  of  cases  that  are  reaching  a 
statute  of  limitations  and  do  you  have  any  cost  figures  for  that? 

Mr.  Laws.  Of  the  cost  recovery? 

Mr.  Mica.  Yes. 

Ms.  Browner.  If  I  might  explain,  Mr.  Mica,  there  was  a  policy 
change  in  the  Agency  in  approximately  1988.  Prior  to  1988,  the 
Agency  accessed  the  trust  fund  for  cleanup  costs  and  then  sought 
reimbursement  from  the  PRP's. 

In  about  1988  the  Agency  changed  its  policy  to  what  is  referred 
to  as  an  enforcement-first  approach,  where  instead  of  accessing  the 
fund  and  seeking  cost  recovery,  the  PRP's  would  actually  be  located 
first,  and  they  would  pay  the  cleanup  costs. 

So  the  cost  recovery  issue,  in  many  instances,  is  a  pre- 1988  issue. 
I  just  wanted  to  make  sure  that  everybody  understood  that. 

Mr.  Mica.  Is  it  possible  to  get  some  estimate  of  where  we  are  and 
the  numbers  that  we  are  reaching? 

Mr.  Laws.  Yes,  I  have  got  the  rough  dollar  figures. 

Mr.  Mica.  Look  at  the  rough  dollars.  What  instances  are  we  look- 
ing at? 

Mr.  Laws.  Well,  total  past  expenditures  are  roughly  $8.7  billion. 
Past  costs  that  are  being  addressed  are  slightly  over  $3  billion. 
That  includes  those  we  have  already  achieved  recovery  for,  those 
we  are  currently  seeking  recovery,  those  that  are  out  of  bankruptcy 
and  those  out  of  write-offs. 
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Ms.  Browner.  Some  we  will  never  get.  The  companies  are  gone. 

Mr.  Mica.  Right.  But  how  many  now  are  approaching,  say,  with- 
in months  of  a  statute  of  limitations?  Do  you  have  any  estimate? 
And  what  kind  of  cost  dollars  are  we 

Mr.  Laws.  We  would  have  to  provide  that  detail. 

Mr.  Mica.  Can  you  provide  us  with  that? 

Mr.  Laws.  Yes. 

Mr.  Mica.  Because  I  asked  this  question  before  in  written  form 
to  the  Agency,  and  I  didn't  get  a  thorough  response,  nor  an  accu- 
rate response. 

[The  information  referred  to  follows:] 

Beginning  October  1994  and  extending  to  the  first  half  of  FY  1995,  an  18  month 
timeframe,  approximately  150  sites  at  which  Superfund  has  incurred  over  $200,000 
in  past  costs,  it  is  estimated  that  Limitations  periods  will  end  at  approximately  150 
sites  involving  over  $200,000  each  in  past  costs.  In  total,  Superfund  has  incurred 
approximately  $430,000  in  past  costs  at  these  sites. 

Mr.  Synar.  You've  got  to  help  me  get  more  money  for  them  and 
more  people  since  you  are  not  getting  timely  responses,  right? 

Mr.  Mica.  The  question  is  maybe  not  more  money  but  more  effi- 
ciently spent.  If  we  could  get  back  even  a  fraction  of  what  they  are 
letting  slide  through  the  door,  you  could  fund  this  whole  program 
and  then  some.  So  I  want  to  do  a  better  job  with  the  resources  that 
are  allocated. 

The  concept  of  Superfund  when  it  started  out,  the  polluter  pays 
and  people  participate  in  the  process,  was  a  good  one.  The  problem 
is  that  the  Agency  has  not  followed  through  in  some  of  its  respon- 
sibilities, and  now  we  are  engaged  in  revamping  the  legislation.  I 
want  to  make  sure  that  we  have  got  the  safeguards  to  make  cer- 
tain that  that  doesn't  continue. 

You  indicate  that  PRP's  performing  cleanups  have  an  incentive 
to  control  costs.  While  that  may  be,  I  believe  part  of  the  criticism 
of  the  existing  system  is  that  the  Federal  Government,  which  de- 
cides how  much  cleanup  will  be  required,  doesn't  have  enough  of 
an  incentive  to  control  costs. 

Wouldn't  a  program  that  shifts  those  costs  to  the  Federal  Gov- 
ernment? What  kind  of  an  incentive  is  that  for  the  Government  to 
control  costs? 

Mr.  Laws.  I  disagree  that  there  is  no  incentive  on  the  Federal 
Government  to  control  costs.  In  the  fiscal  year  1995  budget  that 
was  just  marked  up,  Superfund  just  took  a  $60  million  drop,  so  I 
have  every  incentive  in  the  world  to  control  costs. 

Now,  if  there  are  specific  things  that  we  can  do  to  ensure  that 
and  to  recover  the  costs,  we  are  certainly  going  to  do  them. 

Mr.  Mica.  What  specifics  are  there  in  the  legislation  that  re- 
quires you  to  do  that? 

Mr.  Laws.  Well,  everything. 

Mr.  Mica.  Can  you  point  to  anything? 

Mr.  Laws.  I  think  the  entire  allocation  process  is  going  to  make 
us  act  more  efficiently  and  in  the  long  run  ultimately  save  us 
money.  The  remedy  selection  title  will  do  so  as  well. 

Mr.  Mica.  OK.  I  don't  think  there  are  sufficient  incentives  in  the 
legislation,  nor  do  we  have  a  history  of  the  Agency  doing  these 
things  on  its  own. 
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Now,  in  the  legislation,  you  increase  the  State  participation.  Is 
that  5  percent?  Is  there 

Ms.  Browner.  As  I  explained  earlier,  Mr.  Mica,  under  the  cur- 
rent law,  the  States  have  a  responsibility  for  10  percent  of  con- 
struction and  100  percent  of  operation  and  maintenance.  We  are 
proposing  that  it  be  15  percent  of  everything. 

Mr.  Mica.  Has  there  been  an  analysis  of  what  kind  of  fiscal  im- 
pact? What  are  the  differences  between  current  policy  and  past  pol- 
icy as  far  as  impact  on  the  States? 

Ms.  Browner.  When  we  within  the  administration  engaged  in 
these  conversations  with  the  States,  the  goal  was  to  create  a  shar- 
ing of  costs  that  would  be  revenue  neutral.  It  would  be  essentially 
similar  to  what  we  have  under  the  current  statute. 

As  the  chairman  pointed  out  earlier,  there  has  been  an  addition 
in  terms  of  what  will  be  cost  shared.  The  orphan  share  piece  has 
been  added,  and  we  are  looking  at  the  impacts  of  that  change  in 
terms  of  the  cost  issue. 

It  may  be  that  it  is  not  significant,  but  we  can't  tell  you  that 
today,  but  we  will  respond  in  writing. 

Mr.  Mica.  I  would  like  to  see  some  cost  estimates  there. 

[The  information  referred  to  follows:] 

Under  the  current  statute,  the  states  would  cost-share  10%  of  the  Remedial  Ac- 
tion (RA)  (except  at  sites  where  states  or  political  subdivisions  are  operators  at 
which  they  would  pay  50%  of  the  cost)  and  100%  of  Operation  and  Maintenance 
(O&M),  and  0%  of  all  other  Superfund  Cleanup  costs  (although  they  would  pay  their 
own  direct  site  labor  costs,  which  are  classified  in  this  analysis  as  cleanup  costs). 
Under  estimated  long-term  average  annual  costs,  the  sum  of  the  above  costs  (10% 
RA,  100%  O&M)  would  be  $116  miUion.  In  the  Superfund  Bill  as  introduced  by  the 
Administration,  the  Federal  lead  sites  would  continue  to  have  the  same  cost  share 
arrangements,  but  at  state  lead  sites  states  pay  15%  of  all  cleanup  costs  including 
Remedial  Investigation/Feasibility  Study,  Remedial  Design,  Remedial  Action,  Re- 
movals, Operation  and  Maintenance,  and  Other  costs.  The  15%  cost  share  was  cho- 
sen to  maintain  state  costs  at  the  baseline  level  ($116  million).  Under  the  Bill  as 
reported  out  of  the  House  Energy  and  Commerce  Committee,  the  following  cat- 
egories would  be  subject  to  a  15%  state  cost  share:  All  time-critical  and  non-time- 
critical  removals  (estimated  70%  of  all  removals),  Preliminary  Assessment/Site  In- 
spection, Remedial  Investigation/Feasibility  Study,  Remedial  Design,  Remedial  Ac- 
tion, Operation  and  Maintenance,  Orphan  share  funding.  Cooperative  agreements, 
and  36%  of  Emergency  Response  Team  Funding.  Since  the  15%  cost  share  will  be 
applied  to  more  categories,  the  total  state  costs  should  increase  slightly. 

Mr.  Synar.  Mr.  Mica,  your  5  minutes  on  this  round  has  expired. 
We  will  do  one  more  round. 

First  of  all,  I  ask  unanimous  consent  that  Mrs.  Thurman's  ques- 
tions that  she  was  unable  to  get  be  part  of  the  record. 

[The  information  referred  to  can  be  found  in  the  appendix.] 

Mr.  Synar.  Now,  the  administration's  bill  increases  the  TAG 
grants  to  $60  million  and  the  New  Citizens  or  the  CIAO  program 
is  authorized  up  to  $50  million.  Where  is  the  source  of  those  funds 
coming  from? 

Ms.  Browner.  Mr.  Chairman,  as  I  understand  the  TAG  grant 
provisions,  it  is  approximately  $60  million  a  year. 

Apparent]}',  under  the  current  law,  we  do  not  have  a  specific  au- 
thorization for  TAG  grants. 

Mr.  Synar.  Where  is  the  money  coming  from? 

Ms.  Browner.  It  comes  from  the  trust  fund,  the  annual  appro- 
priated amount. 
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Mr.  Synar.  So  how  many  working  groups  do  you  expect  to  set 
up? 

Ms.  Browner.  There  would  be  a  working  group  for  each  site. 

Mr.  Synar.  So  that  could  be  100  a  year?  Up  to  100 — I  mean. 

Ms.  Browner.  NPL? 

Mr.  Laws.  No,  not  NPL.  We  are  authorized  to  have  a  working 
group  at  every  site.  I  think  we  can  envision  some  sites  however 
where  that  won't  be  necessary. 

Mr.  Synar.  You  told  us  in  our  conversation  you  were  expecting 
about  100  per  year. 

Mr.  Laws.  Like  I  was  going  to  say,  that  number  could  very  well 
be  accurate. 

Mr.  Synar.  Who  is  going  to  staff  and  fund  those?  How  many 
FTE's  do  you  need  for  that  and  how  much  money  just  to  do  that, 
that  is  staif  the  working  groups? 

Mr.  Laws.  The  working  group  is  going  to  be  a  community  group. 
It  is  not  going  to  be  run  by  EPA. 

Mr.  Synar.  But  you  have  got  to  help.  You  told  us  that  it  is  going 
to  take  about  36  FTE's  and  about  $6.4  million  from  existing  per- 
sonnel funds.  Is  that  about  right? 

Ms.  Browner.  We  will  give  you  that  number  in  writing.  I  apolo- 
gize. It  may  be.  We  don't  have  our  budget  people  with  us. 

[The  information  referred  to  follows:] 

The  Agency's  February,  1994,  analysis  of  H.R.  3800  estimated  that  the  total  cost 
of  an  expanded  community  involvement  program  would  be  $106  million  per  year. 
A  detailed  FTE  analysis  is  not  available  at  this  time.  The  Administration  will  be 
performing  another  analysis  once  the  bill  is  final. 

Mr.  Synar.  We  are  trying  to  figure  out  how  all  this  is  going  to 
impact  Superfund  money.  It  is  all  coming  from  there,  isn't  it? 

Ms.  Browner.  Exactly. 

Mr.  Laws.  I  would  say,  Mr.  Synar,  that  we  do  anticipate  that  the 
agency  is  going  to  require  additional  funds  in  order  to  implement 
these  changes.  The  Office  of  Management  and  Budget  was  part  of 
the  Superfund  discussions  and  agrees  with  us  and  is  committed  to 
seeking  the  necessary  funds  in  order  for  us  to  carry  forth  the 
amendments. 

Mr.  Synar.  Now,  you  have  heard  testimony  from  GAO  regarding 
the  flaws  in  the  hazardous  ranking  system.  In  at  least  one  area 
EPA  is  moving  to  make  some  changes  but  not  necessarily  in  the 
direction  that  GAO  told  us  about  today. 

Now  in  referring  to  the  proposed  changes  to  take  into  account, 
they  wanted  to  take  in  environmental  equity  concerns.  Now,  first 
the  bill  proposes  to  group  State-listed  sites  together,  even  if  they 
are  not  adjacent  to  each  other,  if  they  might  result  in  a  hazardous 
substance  exposure  to  the  same  population. 

Does  this  mean  that  two  relatively  low  ranked  State  sites,  even 
located  close  together,  would  not  be  combined  for  the  individual 
scores? 

Ms.  Browner.  The  bill  before  you  requires  EPA  to  score  multiple 
sites  affecting  the  same  population.  It  may  well  be  that  in  some 
communities  where  you  have  a  number  of  sites  taking  them  to- 
gether, would,  in  fact,  result  in  a  higher  ranking. 

Mr.  Synar.  Is  it  theoretically  possible  to  combine  neighborhoods 
or  even  an  entire  town? 
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Ms.  Browner.  Well,  this  is  a  question  that  we  have  been  work- 
ing on  and  had  a  great  amount  of  discussion  regarding. 

In  any  decision  that  the  agency  made  in  terms  of  a  grouping, 
there  would  be  opportunity  for  public  comment,  and  we  think  that 
is  very  important.  This  is  one  of  those  things  where  I  think,  quite 
frankly,  in  most  instances  there  will  be  a  logic  that  suggests  where 
you  draw  the  lines. 

There  will  be  some  instances  where  it  is  really  hard  to  decide 
whether  or  not  to  group  or  not  to  group,  and  we  want  to  work  with 
the  community  working  groups.  We  want  to  work  with  the  public, 
with  the  PRP's,  as  we  seek  to  implement  this. 

Mr.  Synar.  Now,  this  section  states  that  EPA  may  take  into  ac- 
count a  history  of  exposure  of  hazardous  substances  in  the  commu- 
nity— and  I  want  to  quote — "regardless  of  the  source  of  exposure." 
So  that  could  be  air  and  water  or  some  other  media  aside  from 
Superfund,  isn't  that  right? 

Mr.  Laws.  That's  correct. 

Mr.  Synar.  So  is  it  conceivable  that  a  community  that  has  a 
number  of  unrelated  environmental  problems  might  find  its 
Superfund  sites  are  sites  getting  more  attention  than  a  Superfund 
site  in  an  area  that  is  generally  less  populated? 

Mr.  Laws.  That's  correct. 

Ms.  Browner.  Maybe. 

Mr.  Synar.  So  you  are  saying  population  density  is  an  important 
factor. 

Mr.  Laws.  Under  the  revised  HRS,  all  of  the  sites  that  we  are 
listing  have  population  or  an  environment  that  is  affected.  And 
that,  frankly,  was  one  of  the  criticisms  of  the  old  HRS  system. 
What  we  are  trying  to  do  is  to  acknowledge  the  fact  that  we  have 
very  sensitive  populations,  and  if  we  can  prioritize  them,  that  that 
is  something  that  the  agency  should  be  doing. 

Mr.  Synar.  Mr.  Mica,  final  round. 

Mr.  Mica.  Thank  you. 

Let's  go  back  to  PRP's  for  a  second.  Isn't  it  true  that  the  EPA 
already  allows  PRP's  to  step  forward  and  request  that  a  nonbind- 
ing  allocation  process  be  employed? 

Mr.  Laws.  Yes. 

Mr.  Mica.  Is  that  true? 

Ms.  Browner.  Yes. 

Mr.  Mica.  How  many  times  has  this  voluntary  process  been  em- 
ployed? 

Mr.  Laws.  Five. 

Ms.  Browner.  It  is  not  required  in  the  statute.  The  changes  be- 
fore you  would  require  it,  and  we  believe  it  is  important  to  require 
it  if  we  are  going  to  see  it  used. 

Mr.  Mica.  So  now  you  have  a  provision  that  requires  it,  and  you 
think  you  are  going  to  get  a  better  response? 

Ms.  Browner.  Absolutely.  There  is  a  lot  of  incentive. 

In  addition  to  requiring  it,  there  is  an  orphan  share  incentive. 
You  avoid  joint  and  several.  I  know  a  lot  of  reasons  why  someone 
will  want  to  participate  in  an  allocation. 

Mr.  Mica.  Let  me,  if  I  may,  talk  about  another  provision  and 
some  of  the  reaction  I  think  you  had  in  your  response  to  the  com- 
mittee of  the  Energy  and  Commerce  legislation. 
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Hot  spots  are  discrete  areas  within  a  facility  that  contain  hazard- 
ous substance,  pollutants  or  contaminants  that  are  present  in  high 
concentration,  are  highly  mobile  or  cannot  be  reliably  contained 
and  that  would  present  a  significant  risk  to  human  health  or  the 
environment  should  exposure  occur.  I  think  that  is  a  definition  that 
you  all  have.  And  the  hot  spots  definition  states  that  hot  spots 
must  pose  a  significant  risk  should  exposure  occur. 

Does  the  term  "should  exposure  occur"  mean  that  the  EPA  will 
assume  containment  remedies  will  necessarily  fail  and  people  will 
actually  be  eating  dirt  or  drinking  the  water? 

Ms.  Browner.  The  concern  in  addressing  hot  spots  is  that  the 
level  of  contamination  and  the  threat  of  exposure  is  very  high. 
Therefore,  at  a  large  site  where  you  may  have  several  hot  spots  we 
think  it  is  important  that  the  agency  be  able  to  move  and  that  the 
PRP's  have  responsibility  for  addressing  those  areas  of  heightened 
concern. 

Mr.  Mica.  Then  what  does  the  term  "should  exposure  occur" 
refer  to? 

Ms.  Browner.  If  there  is  a  likelihood  that  individuals  will  expe- 
rience exposure  from  the  groundwater  or  that  drinking  water  sup- 
ply will  be  exposed,  then  it  is  appropriate  to  address  the  hot  spots. 

Mr.  Mica.  Would  you  be  willing  to  accept  some  compromise  on 
some  more  definitive  language  to  better  define  that  so  we  don't 
take  this  to  an  extreme,  which  is  often  the  case  in  the  interpreta- 
tion? 

Mr.  Laws.  Well,  we  don't  get  to  the  area  that  you  were  question- 
ing unless  we  have  a  situation  where  the  site  cannot  be  reliably 
contained.  So,  you  have  to  satisfy  that  before  we  even  get  to  the 
issue  of  should  exposure  occur.  So,  I  am  not  sure  there  is  anything 
more  that  we  could  do. 

Ms.  Browner.  The  issue  is  hot  spots  in  large  sites  where  per- 
haps we  cannot  undertake  cleanup  on  an  entire  site  basis.  You  look 
at  those  hot  spots  and  you  address  them. 

Mr.  Mica.  Well,  under  this  proposed  section  it  says  that  contain- 
ment remedies  shall  be  interim,  and  that  the  President  shall  re- 
evaluate the  remedy  when  an  appropriate  treatment  technology  be- 
comes available.  Does  this  mean  if  a  new  treatment  remedy  occurs 
20  years  from  now,  the  EPA  has  to  break  up  the  existing  contain- 
ment remedy  and  use  the  treatment  regardless  of  the  cost? 

Ms.  Browner.  There  will  be  hot  spots  where  treatment  tech- 
nology there  is  not  available  today.  We  have  suggested  and  want 
to  see  the  statute  include  a  provision  that  requires  that  those  hot 
spots  be  revisited  on  a  regular  5-year  basis. 

Technology  in  this  area  is  developing  rapidly  and  a  hot  spot  is 
a  dangerous  area.  We  think  it  should  be  addressed  and  we  think 
it  is  important  to  go  back  to  those  areas  to  determine  if  there  is 
now  a  technology  available.  If  a  technology  is  available  to  conduct 
the  cleanup. 

Mr.  Synar.  Mr.  Mica,  why  don't  we  leave  the  record  open  for  ad- 
ditional questions. 

Let  me  go  to  Mrs.  Maloney. 

Mrs.  Maloney.  A  number  of  people  have  complained  about  the 
high  cost  of  litigation.  Some  of  my  constituents  who  have  been  in- 
volved in  trying  to  work  positively  with  the  Superfund  cleanup 
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state  that  they  spend  more  money  on  Htigation,  than  in  paying  into 
the  fund,  and  that  it  is  just  outrageous. 

There  are  also  allegations  that  the  revolving  door  problem  of 
former  EPA  employees  becoming  the  professional  layer  is  abnor- 
mally high  for  EPA. 

Could  you  comment  on  what  are  now  the  revolving  door  laws  for 
former  EPA  officials?  Second,  are  the  allegations  an3rwhere  near  to 
the  truth  that  most  of  the  litigation  is  really  caused  by  former  EPA 
employees? 

Ms.  Browner.  One  of  the  concerns  we  sought  to  address  in  the 
legislation  was  the  high  amount  of  litigation  that  occurs  between 
PRP's  and  between  PRP's  and  their  insurers,  and  I  think  you  have 
heard  us  speak  to  how  we  think  that  will  be  dramatically  reduced 
in  both  instances. 

You  asked  a  question  as  to  the  revolving  door  policies. 

Mrs.  Maloney.  Is  it  a  2-year  limit  what  is  the  revolving  door 
limit? 

Ms.  Browner.  None  of  us  have  left  the  administration.  We  don't 
know.  We  would  be  more  than  happy  to  give  you  a  detailed  expla- 
nation of  the  ethics  and  revolving  door  requirements  for  former 
EPA  employees. 

I  don't  know.  However,  we  can't  answer  your  last  question  now, 
which  is  how  many  former  EPA  employees  are  engaged  in  the  liti- 
gation. That  is  not  a  statistic  that  we  would  have. 

Mrs.  Maloney.  I  apologize  for  being  in  and  out  and  voting.  I 
missed  your  statements  on  how  you  propose  to  bring  down — to  cut 
the  red  tape  for  litigation.  Could  you  just  capsulize  that? 

Ms.  Browner.  Very  quickly,  when  I  explained  to  you  before 
about  the  various  groupings  of  parties  captured  in  the  Superfund 
net  right  now  I  said  that  we  will  take  whole  groups  out,  and  that 
decreases  litigation. 

Second,  the  allocation  system,  brings  people,  PRP's,  into  a  room 
with  an  allocator  rather  than  going  into  court — that  decreases  liti- 
gation. 

As  Ms.  Munnell  has  said  regarding  the  Environmental  Resolu- 
tion Insurance  Fund,  the  elimination  of  citations  where  a  PRP  has 
to  argue  with  their  insurance  company  over  whether  or  not  the  pol- 
icy covers  this  or  that,  et  cetera,  et  cetera — that  decreases  litiga- 
tion. 

We  believe  that  taken  as  a  whole,  H.R.  3800  significantly  reduces 
the  amount  of  litigation  associated  with  Superfund. 

Mrs.  Maloney.  Do  you  think  you  will  pass  it  this  year? 

Ms.  Browner.  I  appreciate  that  question.  We  really  need  to  pass 
it.  I  don't  think  we  brought  a  chart.  In  1986,  so  the  committee  un- 
derstands, the  debate  on  reauthorization  was  extended  and  took 
approximately  2  years.  The  result  was  a  huge  falloff  in  the  pace  of 
cleanups,  in  the  number  of  cleanups,  and  very  importantly,  in  the 
advance  of  technologies  to  do  these  cleanups  in  a  more  cost-effec- 
tive manner.  It  really  took  several  years  to  recover  from  that. 

I  have  met  with  many  small  businesses  that  say  they  couldn't  get 
banks  to  loan  to  them  money  to  develop  new  technologies  that  they 
had  to  sell  and  to  capitalize  their  companies  so  they  could  sell  their 
new  technologies  that  they  had  developed  because  there  was  no 
certainty  in  the  Superfund  Program. 
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We  believe  that  reauthorizing  the  Superfund  this  year  is  essen- 
tial if  we  are  to  maintain  the  pace  of  cleanups  and  give  certainty 
across  the  country  to  all  of  the  parties  that  are  involved  in 
Superfund. 

There  are  a  lot  of  people  involved  in  this  program  and  they  very, 
very  much  want  to  see  reauthorization  this  year. 

Mr.  Synar.  Thank  you. 

Let  me  conclude  by,  first  of  all,  making  sure  that  no  one  leaves 
this  room  with  a  misimpression  about  where  this  subcommittee,  or 
myself,  is  coming  from.  I  can't  think  of  many  pieces  of  legislation 
other  than  Superfund  where  it  was  done  entirely  during  my  watch. 

In  other  words,  while  I  was  here,  if  anyone  would  like  to  take 
the  time  and  go  back  and  look  at  the  remarks  in  the  Record  that 
I  made  the  first  time  we  authorized  this  bill,  I  voted  against  it  be- 
cause I  protected  the  joint-and- several  liability  provision  that 
would  be  the  disaster  of  this  program;  I  think  I  have  been  borne 
out  to  be  correct. 

But  I  have  to  tell  you  that  I  am  in  admiration  of  the  consensus- 
building  talents  of  Ms.  Browner  and  Mr.  Swift  and  Mr.  Dingell  and 
what  they  did  in  putting  this  bill  together.  They  have  a  fragile  coa- 
lition, and  if  anybody  walks  out,  we  are  going  to  have  a  hard  time 
getting  it  through. 

Let  me  suggest  to  you  all,  it  is  not  going  to  be  any  easier  next 
year  than  it  is  this  year.  But  I  think  we  do  have  some  rec- 
ommendations by  GAO  as  we  are  going  through  this  process  that 
need  some  very  serious  consideration.  I  think  we  can  look  at  how 
to  recover  the  cleanup  costs  from  PRP's. 

I  think  we  can  look  at  this  industrial  exclusion  on  the  allocation 
process.  That  has  to  be  cleaned  up  on  the  way  out.  I  think  we  have 
to  be  concerned  about  the  trust  fund  and  its  potential  impact  on 
long-term  O&M  and  the  adequacy  of  the  funds  in  the  orphan  share. 

I  am  not  as  confident  of  that  $300  million  figure  as  you  are,  and 
this  new  quasi-government  bureaucracy  that  we  are  creating. 
Based  upon  the  answers  I  got  today,  I  am  not  convinced  that  this 
has  been  sufficiently  studied. 

The  point  is  that  we  have  to  do  this  right,  the  third  time.  We 
didn't  do  it  right  the  first  time.  With  a  gun  pointed  to  my  head, 
I  voted  for  it  the  second  time.  Whether  I  believed  in  it  or  not,  I  was 
going  to  vote  for  it,  but  this  is  the  third  time.  This  is  the  first  time 
I  have  had  a  chance  to  do  it  while  we  were  in  office. 

So  do  me  a  favor  for  those  who  have  been  around  a  little  bit 
longer  than  you  all.  Listen  to  us.  We  are  not  trying  to  beat  up  on 
you.  We  know  what  is  wrong  and  we  need  to  try  to  correct  it  and 
if  we  do  it  right  this  time,  it  will  build  confidence,  not  only  on 
Superfund,  but  other  ways  of  dealing  with  this  environmental 
issue. 

I  appreciate  you  being  here  this  morning.  I  thank  the  staff  and 
I  look  forward  to  a  long  and  thorough  debate  on  this  issue. 

Ms.  Browner.  Thank  you,  Mr.  Chairman. 

[Whereupon,  at  12:06  p.m.,  the  subcommittee  was  adjourned.] 

[Additional  material  submitted  for  the  record  follows:] 
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General  Accounting  Office, 
Washington,  DC.  June  17,  1994. 
Hon.  Mike  Synar 

Chairman,  Environment,  Energy,  and  Natural  Resources  Subcommittee, 
Committee  on  Government  Operations, 
House  of  Representatives. 

Dear  Mr.  Chairman:  In  1980,  the  Congress  passed  the  Comprehensive  Environ- 
mental Response,  Compensation,  and  Liability  Act  (CERCLA),  authorizing  the 
Superfund  program  to  clean  up  the  nation's  hazardous  waste  sites.  Since  then,  the 
number  of  sites  on  the  National  Priorities  List  (NPL)— intended  to  be  the  nation's 
most  severely  contaminated  properties — has  grown  from  about  400  to  a  projected 
4,500.  As  a  result,  what  was  once  envisioned  as  a  $1.6  billion  cleanup  program  is 
now  estimated  to  cost  an  additional  $75  billion.^ 

Given  the  magnitude  of  the  cleanup  task  ahead.  Members  of  Congress  and  others 
have  emphasized  the  importance  of  ranking  hazardous  waste  sites  by  their  relative 
health  risks  and  allocating  resources  accordingly.  One  alternative  to  the  administra- 
tion's proposal  for  reauthorizing  the  Superfund  program,  currently  under  consider- 
ation in  the  Congress,  would  require  the  Environmental  Protection  Agency  (EPA) 
to  adopt  such  a  strategy. 

In  a  letter  dated  February  23,  1994,  you  asked  us  to  review  the  role  that  risk 
plays  in  the  Superfund  program,  both  in  setting  priorities  and  in  determining  clean- 
up remedies.  After  debate  over  the  program's  reauthorization  began,  you  asked  us 
to  focus  initially  on  the  first  of  these  two  issues.  You  requested  that  we  provide,  by 
the  end  of  June,  preliminary  information  on  whether  EPA  prioritizes  hazardous 
waste  sites  by  their  risks — specifically,  in  deciding  which  sites  in  its  inventory  to 
evaluate  first  for  the  NPL  and  which  sites  on  the  NPL  to  begin  cleaning  up  first. 
You  also  wanted  information  on  whether  EPA's  inventory  of  hazardous  waste  sites 
includes  those  that  pose  the  most  risk  to  human  health  and  the  environment.  Given 
the  time  constraints,  we  restricted  our  investigation  to  reviewing  studies  conducted 
by  EPA  and  others  and  interviewing  officials  from  EPA  headquarters,  one  EPA  re- 
gion (Region  5),  and  two  states  (Michigan  and  Minnesota).  We  will  report  later  on 
the  second  issue  referred  to  in  your  letter — the  extent  to  which  risk  determines 
cleanup  remedies  at  Superfund  sites. 

In  brief,  we  found  the  following: 

Although  one  of  EPA's  key  policy  objectives  is  to  address  the  "worst  sites  first," 
relative  risk  plays  Uttle  role  in  the  agencys  determination  of  priorities.  EPA  head- 
quarters leaves  the  task  of  setting  priorities  to  the  regions,  yet  the  regions  do  not 
rank  sites  by  risk. 

•  In  deciding  which  sites  to  evaluate  first  for  the  NPL — that  is,  which  sites  to 
score  first  under  EPA's  Hazard  Ranking  System  (HRS),  which  was  designed  for 
ranking  the  relative  hazards  of  sites  and  determining  their  eligibility  for  inclusion 
on  the  NPL — regions  let  such  factors  as  how  much  work  it  would  take  to  evaluate 
the  site  determine  their  priorities. 

•  Similarly,  in  deciding  which  sites  on  the  NPL  to  begin  cleaning  up  first,  regions 
do  not  use  risk  as  a  criterion.  Although  EPA  could  use  the  HRS  to  help  set  priorities 
on  the  basis  of  risk,  it  currently  uses  the  HRS  only  as  a  screening  tool.  Thus,  re- 
gions may  evaluate  sites  only  as  far  as  is  necessary  to  determine  whether  they  score 
high  enough  to  be  included  on  the  NPL.  As  a  consequence,  HRS  scores  are  often 
incomplete  and  cannot  be  used  to  prioritize  remedial  work. 

In  addition,  the  Superfund  program  does  not  necessarily  include  the  worst  sites. 
EPA  depends  on  states  to  notify  the  agency  of  hazardous  waste  properties,  but 
states  may  clean  up  the  most  contaminated  sites  under  their  own  legislative  au- 
thorities without  informing  EPA.  According  to  state  officials,  one  reason  they  do  so 
is  to  avoid  the  delays  inherent  in  the  federal  Superfund  program. 

BACKGROUND 

In  enacting  CERCLA  14  years  ago,  the  Congress  authorized  $1.6  billion  to  clean 
up  the  nation's  worst  hazardous  waste  sites.  The  pro-am  was  extended  twice,  in 
1986  and  1990,  and  its  spending  authority  now  totals  $15.2  billion.^  The  act  is  due 
for  reauthorization  this  year. 

EPA  maintains  an  inventory  of  hazardous  waste  sites  in  the  United  States,  which 
it  has  compiled  from  a  variety  of  sources.  Originally,  EPA  obtained  most  of  its  infor- 


^The  $1.6  billion  is  in  nominal  dollars,  unadjusted  for  inflation.  The  $75  billion  is  in  dis- 
counted present-worth  dollars.  The  Total  Costs  of  Cleaning  Up  Nonfederal  Superfund  Sites,  Con- 
gressional Budget  Office  (Washington,  D.C.:  Jan.  1994). 

2  The  $15.2  billion  is  in  nominal  dollars,  unadjusted  for  inflation. 
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mation  from  the  owners  and  operators  of  abandoned  or  active  hazardous  waste  fa- 
cilities, who  were  required  to  report  to  EPA  under  CERCLA.  Now,  however,  EPA 
relies  largely  on  states  to  notify  it  of  sites  where  hazardous  waste  has  at  any  time 
been  stored  or  disposed  of,  although  industry  and  private  citizens  may  also  bring 
sites  to  EPA's  attention. 

Once  included  in  the  inventory,  sites  undergo  a  series  of  increasingly  detailed  as- 
sessments to  determine  whether  they  are  eligible  for  inclusion  on  the  NPL  (see  fig. 
1).  In  the  preliminary  assessment,  EPA  (or  the  state)  reviews  readily  available  infor- 
mation to  determine  the  nature  of  the  threat.  If  further  action  is  indicated,  the 
agency  conducts  a  site  inspection,  collecting  samples  to  determine  the  extent  of  the 
contamination  and  the  potential  for  its  release.  At  each  step,  sites  may  be  referred 
back  to  the  states  if  EPA  determines  that  the  contamination  is  not  serious  enough 
to  warrant  including  the  properties  on  the  NPL.3 

EPA  scores  the  remaining  sites  using  the  HRS.  Revised  in  December  1990  and 
implemented  in  March  1991  in  response  to  the  Superfund  Amendments  and  Reau- 
thorization Act  of  1986,  the  HRS  assesses  the  relative  risks  posed  by  exposure  to 
contamination  at  the  site  through  four  "pathways" — soil,  groundwater,  surface 
water,  and  air.  Each  site  receives  a  score  ranging  from  0  to  100;  any  site  that  scores 
28.50  and  above  is  considered  for  inclusion  on  the  NPL — and,  hence,  for  further  in- 
vestigation and,  usually,  cleanup  under  the  Superfund  program.  EPA  set  the  28.50 
cutoff  score  to  yield  the  required  400  sites  when  Supermnd  first  became  law.  As  of 
January  1994,  1,289  sites  were  on  the  NPL,  and  5,525  sites  were  in  EPA's  inventory 
awaiting  HRS  scoring. 

To  deal  with  the  large  number  of  sites  requiring  evaluation  and  cleanup,  EPA 
launched  a  new  management  strategy  in  1989  called  "worst  sites  first,"  by  which 
it  planned  to  allocate  the  agency's  limited  resources  first  to  those  sites  that  posed 
the  most  risk  to  pubhc  health  and  the  environment.  In  fine  with  that  policy,  EPA 
issued  interim  guidance  in  October  1992  and  final  guidance  in  August  1993  describ- 
ing how  the  regions  should  prioritize  the  backlog  of  sites  requiring  scoring.  The  1992 
guidance  specified  criteria  for  ranking  sites  on  the  basis  of  risk — criteria  such  as 
whether  contamination  had  already  been  documented,  a  large  population  was  poten- 
tially threatened,  or  a  sensitive  environment  was  affected.  Regions  were  to  assign 
sites  a  high  or  low  priority  using  these  criteria.  In  1990,  EPA  issued  guidance  on 
how  to  prioritize  sites  already  on  the  NPL. 

EPA  DOES  NOT  USE  RISK  TO  SET  PRIORITIES 

EPA's  regions  are  delegated  the  task  of  setting  priorities  to  determine  which  sites 
to  assess  and  clean  up  first.  But  regions  appear  to  have  done  little  to  implement 
EPA's  policy  of  addressing  the  worst  sites  first.  The  level  of  effort  required  to  evalu- 
ate sites  and  other  considerations — not  risk— determine  which  sites  regions  evaluate 
first  for  the  NPL  and  which  sites  on  the  NPL  they  begin  cleaning  up  first. 

Factors  Other  Than  Risk  Determine  Which  Sites  Regions  Score  First  for  the  NPL 

According  to  a  1994  study  by  EPA's  Inspector  General  (IG),''  "most  regions  [have] 
not  .  .  .  developed  a  worst  sites  first  approach"  in  assessing  the  backlog  of  sites 
ready  to  be  scored  for  the  NPL.  The  IG  reported  that  the  only  two  regions  that  ap- 

{)eared  to  prioritize  their  sites  did  not  do  so  according  to  risk  but  according  to  the 
evel  of  effort  required  to  evaluate  the  sites  under  the  revised  HRS.  In  addition,  we 
found  that  three  EPA  regions  do  not  use  risk  as  a  criterion;  rather,  they  first  deal 
with  the  oldest  sites  or  the  sites  for  which  they  have  the  most  complete  information. 
They  said  that  they  do  not  have  the  resources  necessary  to  evaluate  their  backlog 
of  sites  and  determine  which  pose  the  most  risk. 

Efforts  are  under  way,  though,  to  develop  ranking  criteria  based  on  risk.  For  ex- 
ample. Region  5,  which  has  the  largest  backlog  of  sites  (1,431)  ready  for  scoring, 
estabUshed  a  work  group  in  November  1993  to  develop  procedures  to  implement 
guidance  for  screening  and  prioritizing  both  backlogged  sites  and  new  sites  entering 
the  program.  The  region  believed  that  it  needed  more  specific  guidance  because  it 
had  a  large  number  of  sites  that  required  a  more  quantitative  measure  of  risk.  The 
region  currently  envisions  a  two-tiered  approach:  first,  a  general  screening  based  on 
such  criteria  as  whether  the  level  of  contamination  exceeds  standards  and  whether 
people  are  likely  to  be  exposed  to  the  contamination  and,  second,  a  more  detailed 
evaluation  that  would  include  an  assessment  of  the  risks  posed  to  human  health 
and  the  environment.  It  is  too  early  to  determine  how  well  this  approach  will  work. 


3  At  any  time  diiring  this  process,  EPA  also  may  take  action  to  reduce  immediate  threats 
through  its  emergency  removal  program. 

*  Program  Enhancements  Would  Accelerate  Superfund  Site  Assessment  and  Cleanup,  Office  of 
Inspector  General,  EPA  (Washington,  D.C.:  Jan.  31,  1994). 


88 

NPL  Sites  Are  Not  Prioritized  by  Risk 

Relative  risk  also  plays  little  role  in  regions'  determination  of  which  NPL  sites 
to  begin  cleaning  up  first,  according  to  a  study  conducted  by  the  Center  for  Tech- 
nology, Policy  and  Industrial  Development  at  the  Massachusetts  Institute  of  Tech- 
nology.^ According  to  the  study,  all  NPL  sites  are  treated  with  essentially  the  same 
evaluation  and  operational  framework,  while  site-specific  issues,  such  as  risk,  cost, 
and  technology,  are  given  inadequate  attention.  In  Region  5,  for  example,  EPA  offi- 
cials told  us  they  generally  confer  with  states  on  where  to  begin  cleanup  work  first 
and  attempt  to  fund  equal  numbers  of  sites  in  each  state;  strong  interest  from  the 
community  or  the  Congress  can  also  influence  their  decision.  However,  Region  5  has 
begun  making  plans  to  set  priorities  on  the  basis  of  risk  so  that  it  can  evaluate  and 
clean  up  the  worst  sites  first. 

The  HRS  could  potentially  help  regions  prioritize  sites  by  risk.  Minnesota,  for  ex- 
ample, uses  HRS  scores  for  this  purpose  in  its  own  hazardous  waste  program.  De- 
rived fi-om  data  that  vary  from  site  to  site  in  extent  and  quality,  HRS  scores  are 
not  ideal.  Nevertheless,  EPA  headquarters  officials  believe  that  the  HRS  is  a  rea- 
sonable system  for  broadly  ranking  sites'  relative  risks.  Indeed,  as  directed  by  the 
Congress,  EPA  revised  the  HRS  in  1990  to  better  reflect  risk.  Consequently,  the 
HRS  now  more  accurately  takes  into  account  the  routes  of  potential  exposure  to  con- 
tamination, the  natvire  and  severity  of  the  threat,  and  numerous  other  factors.  It 
also  incorporates  some  of  the  policy  judgments  inherent  in  weighing  hazards  (e.g., 
risks  to  the  environment  versus  risks  to  human  health). 

However,  EPA  uses  the  HRS  solely  as  a  screening  tool — to  distinguish  sites  con- 
taminated enough  to  belong  on  the  NPL  from  those  of  lesser  concern.  To  conserve 
resources  and  save  time,^  regions  may  assess  only  one  or  two  pathways,  stopping 
the  scoring  once  the  site  has  crossed  the  28.50  threshold.  As  a  consequence,  HRS 
scores  cannot  be  used  to  rank  sites  by  their  relative  risks.  A  site  witn  a  score  of 
28.50  may  pose  as  severe  a  threat  as  one  with  a  score  of  90.  Moreover,  the  HRS 
cutoff  score  of  28.50  does  not  reflect  any  determination  of  what  level  of  risk  is  unac- 
ceptable. EPA  acknowledges  that  the  agency  has  never  attached  significance  to  the 
cutoff  score  as  an  indicator  of  a  specific  level  of  risk.  Rather,  the  cutoff"  is  solely  a 
management  tool,  used  to  identify  those  sites  that  would  qualify  for  inclusion  on  the 
NPL. 

STATES  DO  NOT  REFER  ALL  THE  WORST  SITES  TO  EPA 

As  we  first  reported  in  1987,  the  Congress  and  the  public  need  to  be  aware  of 
the  fiill  extent  of  the  nation's  hazardous  waste  problem  in  order  to  make  informed 
decisions  about  the  Superfund  program.''  Yet  despite  EPA's  emphasis  on  addressing 
the  worst  sites  first,  the  agenc^s  inventory  of  hazardous  waste  properties  does  not 
necessarily  include  the  worst  sites.  EPA  depends  primarily  on  states  to  notify  it  of 
potential  Superfund  sites;  however,  states  may  clean  up  sites  under  their  own  reme- 
diation programs  without  EPA's  knowledge.  Yet  the  sites  that  states  do  not  refer 
to  EPA  can  pose  threats  to  public  health  and  the  environment  that  are  as  serious 
as  those  presented  by  sites  on  the  NPL.  An  official  in  Michigan  told  us,  for  example, 
that  many  sites  undier  that  state's  cleanup  program  could  qualify  for  inclusion  on 
the  NPL. 

States  address  sites  under  their  own  cleanup  programs  primarily  for  two  reasons, 
according  to  the  state  officials  we  contacted.  First,  they  believe  their  own  programs 
to  be  more  efficient,  provided  funds  are  available  for  the  cleanup.  Second,  they  may 
deliberately  keep  sites  off  EPA's  inventory  as  a  tactic  in  negotiating  with  parties  to 
clean  up  their  sites,  since  private  companies  and  municipalities  often  fear  the  stig- 
ma and  consequence  of  having  their  sites  listed  on  the  NPL  (property  values  may 
decline,  banks  may  refuse  business  loans,  etc.).  When  the  responsible  parties  are  not 
cooperative  or  are  not  financially  viable,  then  states  often  refer  the  sites  to  EPA. 

In  conducting  this  review,  we  interviewed  several  officials  from  EPA's  Hazardous 
Site  Evaluation  Division,  Office  of  Solid  Waste  and  Emergency  Response,  and  from 
Region  5,  which  we  selected  because  it  has  the  largest  backlog  of  sites  awaiting  HRS 
scoring.  In  addition,  we  attended  EPA's  annual  National  Site  Assessment  Con- 


^  Breaking  the  Backlog:  Improving  Superfund  Priority  Setting,  Center  for  Technology,  Policy 
and  Industrial  Development,  Massachusetts  Institute  of  Technology,  under  a  subcontract  from 
Arthur  D.  Little,  Inc.  (Cambridge,  Mass.:  Feb.  1992). 

^  Under  the  Superfund  Amendments  and  Reauthorization  Act  of  1986,  EPA  should  score  sites 
within  4  years  of  including  them  in  the  inventory.  To  save  resources  and  time,  some  regions 
spend  less  than  the  $25,000  allocated  for  each  HRS  scoring  on  sites  that  are  obviously  eligible 
for  the  NPL. 

''Superfund:  Extent  of  Nation's  Potential  Hazardous  Waste  Problem  Still  Unknown  (GAO/ 
RCED-88-44,  Dec.  1987). 
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ference.  We  also  interviewed  officials  from  two  states,  Michigan  and  Minnesota.  We 
chose  these  states  because  they  have  particularly  active  cleanup  programs  of  their 
own.  We  conducted  our  review  between  February  and  May  1994  in  accordance  with 
generally  accepted  government  auditing  standards. 

If  you  have  any  questions  about  the  issues  discussed  above,  please  contact  me  at 
(202)    512-6111.    Major    contributors    to    this    correspondence    were    Stanley    J. 
Czerwinski,  Paul  J.  Schmidt,  Sharon  E.  Butler,  and  Jose  Alfredo  Gomez. 
Sincerely  yours, 

Peter  F.  Guerrero, 
Director,  Environmental  Protection  Issues. 


Summary 
title  1 — public  participation 

Title  I  offers  greater  opportunities  for  all  interested  parties  to  participate  and  be- 
come informed  in  each  phase  of  Superfiind  response  activities.  Title  I  establishes  a 
community  involvement  framework  consisting  of  a  local,  facility-specific  Community 
Working  Group  (CWG),  a  state-wide  Citizen  Information  and  Access  Office  (CIAO), 
plus  the  state  and  federal  governments. 

Title  I  improves  in  several  significant  ways  access  to  the  EPA  Technical  Assist- 
ance Grant  (TAG)  program.  First,  this  section  allows  access  to  the  TAG  program  be- 
fore and  afl^r  listing  of  a  facility  on  the  National  Priority  List  (NPL),  second  it 
eliminates  the  requirement  that  TAG  recipients  provide  matching  funds  and  third, 
it  eases  the  financial  burden  on  the  recipients  by  authorizing  up-front  fvmding  (in 
$5,000  increments)  of  TAG  activities.  The  section  establishes  a  yearly  funding  limit 
on  the  TAG  program  of  $60  million  and  provides  a  limit  of  the  amount  of  TAG  funds 
available  for  non-NPL  facilities. 

Title  I  establishes  the  basic  requirements  for  disseminating  and  obtaining  infor- 
mation during  Superfund  response  activities.  Among  other  stated  purposes,  the  sec- 
tion assures  communities  will  be  provided  with,  and  have  access  to,  information  to 
develop  meaningful  comments  on  response  action  decisions.  This  section  provides 
opportunities  for  public  meetings  at  significant  stages  in  the  response  action  process 
and  technical  meetings  with  potentially  responsible  parties. 

Community  Working  Groups 

Under  this  title,  communities  may  form  Community  Working  Groups  (CWGs)  to 
serve  as  a  clearinghouse  for  site-specific  information  and  to  advise  the  overseeing 
agency  about  community  preferences  for  response  activities.  The  CWG  would  play 
an  instrumental  role  in  developing  land  use  recommendations  for  use  in  remedy  se- 
lection decisions.  When  a  CWG  reaches  substantial  agreement  on  the  reasonably  an- 
ticipated future  land  use  at  a  facility,  the  recommendations  are  to  be  given  substan- 
tial weight  in  identifying  and  selecting  remedial  alternatives.  Special  efforts  to  en- 
sure a  balanced  representation  on  the  CWG  of  all  persons  interested  in  facility 
cleanup  activities  will  be  made.  The  CWG  membership  shall  not  be  more  than  20 
persons  with  local  residents  comprising  at  least  fifty  percent  of  the  membership. 
This  section  allows  EPA,  the  Agency  for  Toxic  Substance  and  Disease  Registry 
(ATSDR)  and  the  State  to  provide  technical  and  administrative  support  to  CWGs. 

Citizen  Information  and  Access  Offices 

This  section  authorizes  creation  of  a  Citizen  Information  and  Access  Offices 
(CIAO)  in  each  state  and  on  each  tribal  land  affected  by  an  NPL  facility.  The  CIAO 
will  be  an  independent  special  purpose  unit  of  government,  subject  to  the  Adminis- 
tration laws  of  the  State,  including  any  sunshine  laws.  The  primary  purpose  of  a 
CIAO  is  to  ensure  the  wide  distribution  of  information  that  is  easily  understood 
about  the  NPL  and  State  Registry  (formerly  CERCLIS)  sites  and  the  status  of  NPL 
sites  in  each  state  or  tribal  area.  The  CIAO  also  will  provide  specific  information 
about  TAGs,  alternative  water  supply  and  relocation  assistance  possibilities,  the 
Superfund  process  and  citizen  rights,  the  potential  for  forming  a  Community  Work- 
ing Group  (CWG),  and  objective  descriptions  of  the  characteristics  and  the  risk 
Eosed  by  the  site.  The  CIAO  also  will  serve  as  a  mediator  to  facilitate  agreement 
etween  the  overseeing  regulatory  agency  and  the  CWG  on  the  risk  posed  by  a  site. 
The  CIAO  will  distribute  information  on  conflicting  views  where  agreement  on  risk 
is  not  reached.  CIAOs  may  also  assist  in  notification,  nomination  and  selection  of 
potential  members  of  site-specific  Community  Working  Groups  (CWGs). 

Title  I  provides  that  the  Governor  of  each  state  will  appoint  a  CIAO  Governing 
Board  consisting  of  7-15  people  that  will  be  responsible  for  the  management  of  the 
CIAO.  Half  of  the  appointees  will  come  from  communities  affected  by  non-NPL  sites 
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and  the  other  half  from  those  affected  by  NPL  sites.  EPA  would  monitor  the  per- 
formance of  the  CIAO  by  reviewing  annual  reports  and  EPA  Inspector  General  au- 
dits. 

Environmental  Justice  Study 

Title  I  requires  two  years  after  the  date  of  enactment  of  the  Superfund  Reform 
Act  of  1994  and  every  two  years  thereafter  the  EPA  Administrator  to  prepare  and 
submit  to  Congress  and  each  CIAO  an  Environmental  Justice  Study.  The  Adminis- 
trators report  is  to  include  an  analysis  of  each  facility  which  shall  compare  informa- 
tion on  priority  setting,  response  actions  and  public  participation  requirements  con- 
ducted under  the  Act  to  the  population,  race,  ethnicity  and  income  characteristics 
of  each  community  affected  by  each  facility.  The  section  also  requires  the  Adminis- 
trator to  institute  improvements  or  modifications  to  address  deficiencies  the  study 
identifies. 

Hazardous  Ranking  System 

This  provision  allows  the  President  to  group  facilities  together,  even  if  they  are 
not  adjacent  or  geographically  juxtaposed,  and  score  them  as  a  single  facility  where 
they  result  in  hazardous  substances  exposures  to  the  same  population.  This  section 
also  allows  the  President  to  take  into  account  when  placing  a  facility  on  the  NPL 
any  history  of  exposure  to  hazardous  substances.  This  section  requires  the  EPA  Ad- 
ministrator to  evaluate  major  urban  areas  and  other  areas  where  environmental 
justice  concerns  may  warrant  special  attention.  Additionally,  five  sites  in  each  EPA 
Region  which  have  environmental  justice  concerns  will  be  given  priority  in  evalua- 
tion and  listing  on  the  NPL. 

Disease  Registry  and  Medical  Care  Providers 

This  section  requires  the  Agency  for  Toxic  Substance  and  Disease  Registry 
(ATSDR),  in  cooperation  with  the  states,  to  establish  and  maintain  for  scientific  and 
public  health  purposes  a  national  registry  of  persons  exposed  to  toxic  substances. 

Substance  Profiles 

The  current  law  directs  the  ATSDR  to  profile  substances  that  have  been  placed 
on  the  ATSDR  Priority  List  of  275  Hazardous  Substances.  The  amendment  allows 
the  ATSDR  to  profile  substances  of  critical  health  concern  that  are  not  on  the  list, 
but  are  found  at  sites  on  the  National  Priorities  List  (NPL),  considered  for  the  NPL, 
on  which  there  is  a  release  under  CERCLA. 

Determining  Health  Effects 

Clarifies  ATSDR's  authority  under  the  statute  to  conduct  research  directly  and 
adds  authority  to  conduct  research  through  grants  and  cooperative  agreements. 

Public  Health  Assessments  at  NPL  Facilities 

This  section  requires  ATSDR  to  complete  the  Public  Health  Assessment  for  each 
site  on  the  National  Priorities  List  before  completion  of  the  Remedial  Investigation 
and  Feasibility  Study.  This  change  will  enable  full  consideration  of  the  health  impli- 
cations of  any  release  in  selecting  the  appropriate  remedial  alternative.  This  section 
also  establishes  a  framework  for  the  exchange  of  health  and  technical  information 
between  EPA  and  ATSDR.  Under  this  section,  ATSDR  will  design  the  health  assess- 
ment to  take  into  account  the  needs  and  conditions  of  the  affected  community. 

Health  Studies 

The  current  law  may  be  read  to  restrict  the  ATSDR  to  conducting  health  studies 
on  the  basis  of  the  results  of  a  public  health  assessment.  This  amendment  clarifies 
the  basis  for  health  studies  to  includes  those  not  related  to  the  outcome  of  a  public 
health  assessment.  The  amendment  broadens  the  definition  of  health  studies  to  in- 
clude health  studies  unrelated  to  public  health  assessments. 

Distribution  of  Materials  to  Health  Professionals  and  Medical  Centers 

This  section  clarifies  and  expands  ATSDR's  authority  to  develop  and  distribute 
educational  material  to  the  States  and  to  medical  colleges,  physicians,  nursing  insti- 
tutions, nurses,  and  other  health  professionals,  medical  centers,  and  the  general 
public  appropriate  educational  materials  on  the  medical  surveillance,  screening,  and 
methods  of  prevention,  diagnosis,  and  treatment  of  injury  of  disease  related  to  expo- 
sure to  hazardous  substances. 

Grant  Awards  /  Contracts  / Community  Assistance  Activities 

This  section  provides  ATSDR  with  authority  to  enter  into  grants  and  cooperative 
agreements  with  other  appropriate  public  authorities,  public  or  private  institutions, 
colleges  and  universities,  and  professional  associations,  as  appropriate.  This  ex- 
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pands  ATSDR's  current  authority  which  is  limited  to  awarding  assistance  funds  and 
resources  and  other  activities  only  to  a  state.  The  provision  would  allow  ATSDR  to 
conduct  more  extensive  community  assistance  and  educational  activities  a  facility. 
ATSDR  may  provide  technical  assistance,  educational  materials,  and  other  re- 
sources available  to  assist  the  community  in  understanding  the  site-related  health 
issues  and  ATSDR  activities. 

Public  Health  Recommendations  in  Remedial  Actions 

As  part  of  the  President's  five-year  review  of  a  facility  at  which  the  selection  of 
a  remedial  action  has  resulted  in  any  hazardous  substances,  pollutants  or  contami- 
nants remaining  at  that  facility,  the  President  also  is  required  to  review  not  only 
the  results  of  remedial  action  but  also  public  health  recommendations  and  decisions 
or  other  related  health  activities. 

Transition 

This  section  provides  the  timing  for  the  effectiveness  of  each  amendment  to  sec- 
tion 117. 

The  amendments  in  title  I,  except  the  provisions  relating  to  the  CWGs  and  the 
CIAOs,  become  effective  upon  enactment.  The  CIAO  and  CWG  provisions  become 
effective  180  days  after  enactment 

TITLE  II — STATE  ROLES 

In  General 

State  Authority  to  Apply  CERCLA  Provisions 

This  title  estabUshes  a  mechanism  for  qualified  states  to  apply  for  and  receive  a 
contract  or  cooperative  agreement  to  perform  work  under  the  authority  of  CERCLA. 
Specifically,  this  title  will  allow  quaUfied  states,  pursuant  to  a  contract  or  coopera- 
tive agreement,  to:  perform  preremedial  activities,  such  as  the  Preliminary  Assess- 
ment and  Site  Investigation  (PA/SI),  remedial  activities,  such  as  selection  of  the  re- 
medial action,  and  enforcement  activities,  including  the  authority  to  employ  the  ex- 
pedited settlement  provisions  of  section  122  and  the  allocation  provisions  of  section 
130.  The  provisions  in  title  II  in  essence  "delegate"  to  the  state,  pursuant  to  a  con- 
tract or  cooperative  agreement,  certain  powers  of  the  President  under  CERCLA. 

State  Role  at  Federal  Facilities 

Under  the  provisions  of  this  title,  a  state  may  apply  to  the  Environmental  Protec- 
tion Agency  (EPA)  Administrator  to  exercise  at  federal  facilities  the  authorities  sec- 
tion 120  of  CERCLA  vests  in  the  Administrator.  A  contract  or  cooperative  agree- 
ment between  EPA  and  the  state  would  be  used  to  transfer  the  authorities  of  the 
Administrator  to  the  qualified  state. 

Detailed  Summary — Authority  of  a  State  to  Employ  CERCLA 

Section  201  estabUshes  a  two-tiered  approach  for  "delegating"  CERCLA  authori- 
ties to  a  state.  Recognizing  that  under  the  current  law  states  have  been  performing 
a  significant  portion  of  aU  preremedial  activities,  section  201  relies  primarily  on 
EPA  regulations  to  establish  the  criteria  for  quaUfying  to  perform  preremedial  ac- 
tivities. Due  to  the  significance  of  the  remedy  selection  and  settlement  processes  at 
NPL  sites,  section  201  establishes  statu torj-  criteria  for  qualif5ang  to  select  remedial 
actions  and  employ  the  settlement  and  allocation  provisions  of  CERCLA. 

If  the  President  acting  under  the  direct  authority  of  the  Act,  or  a  state,  acting 
pursuant  to  a  contract  or  cooperative  agreement,  enters  into  a  administrative  or  ju- 
dicial settlement  at  the  facility,  the  President  or  the  state  may  confer  a  covenant 
that  will  preclude  some  or  all  administrative  or  judicial  action  by  both  the  President 
and  the  state  to  recover  response  costs  or  to  compel  response  actions  at  the  facility 
with  respect  to  matters  addressed  in  the  settlement.  Under  this  section,  however, 
the  covenant  shall  not  be  binding  on  the  governmental  entity  that  did  not  confer 
the  covenant  to  the  extent  that  the  covenant  addresses  natural  resource  damages, 
or  the  government  was  not  provided  notice  of  and  an  opportunity  to  participate  in 
the  settlement,  or  the  government  objects  to  the  settlement  within  120  days  of  sig- 
nature of  the  record  of  decision  or  receipt  of  notice  of  the  settlement,  whichever  is 
later. 

The  statutory  structvu-e  of  section  201  should  result  in  the  consistent  application, 
either  by  EPA  or  an  approved  state,  of  the  federal  Superfund  law. 
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State  Cost  Share 

The  amendment  provides  a  change  of  a  state's  cost  share  of  money  it  receives  for 
remedial  action  funding.  Under  the  cvtrrent  law,  a  state  is  required  to  pay  or  assure 
payment  of  10%  of  the  costs  of  the  remedial  action,  including  all  future  mainte- 
nance, or  at  least  50%  of  any  sum  expended  in  response  to  a  release  at  a  facility 
owned  or  operated  by  the  state  or  political  subdivision.  Following  enactment  of  the 
Superfund  Reform  Act  of  1994,  a  state's  cost  share  would  be  15%  of  response  action 
costs  (excluding  costs  of  emergency  removal  actions  and  including  orphan  share 
funding  and  operation  and  maintenance  costs)  and  the  state  will  assure  oversight 
of  any  operation  and  maintenance  of  fimded  response  actions. 

State  Plans  for  Hazardous  Waste  Treatment,  Storage  and  Disposal  Capacity 

This  section  provides  one  year  after  the  date  of  enactment  of  the  Superfund  Re- 
form Act  of  1994,  the  President  shall  not  provide  any  remedial  actions  under  section 
104  or  127  unless  the  state  submits  a  report  describing  its  plans  for  adequate  treat- 
ment storage  and  disposal  capacity  of  hazardous  wastes  generated  in  the  state. 

National  Priorities  List 

This  section  will  allow  the  President  to  prepare  or  revise  the  National  Priorities 
List  by  providing  notice  and  opportunity  for  comment  on  any  proposed  listing  or  re- 
vision. 'This  is  a  change  from  the  current  statutory  requirement  to  list  or  revise  the 
National  Priorities  List  through  a  formal  rule  making  procedure. 

State  Registry 

This  provisions  requires  each  state  to  maintain  and  make  available  to  the  public 
a  list  of  facilities  in  the  state  believed  to  present  a  current  or  potential  hazard  to 
human  health  or  the  environment. 

Conforming  and  Miscellaneous  Amendments 

This  section  amends  section  126(a)  to  supplement  the  list  of  provisions  in  which 
an  Indian  tribe  shall  be  treated  substantially  as  a  state.  Additionally,  this  section 
moves  certain  provisions  of  the  current  law  into  other  sections  of  the  Act. 

Study  of  Authorization  of  States  to  Carry  out  Superfund 

This  section  recognizes  that  authorization  of  a  state  to  apply  its  own  laws  to  ac- 
complish the  purposes  of  Superfund  is  an  alternative  to  the  "delegation"  contained 
in  title  II  and  is  worth  further  study.  The  section  directs  the  EPA  Administrator 
to  conduct  a  study  of  the  feasibility  or  authorizing  states  to  carry  out  the  provisions 
of  the  Act. 

State  Role  at  Federal  Facilities 

Under  this  section,  a  state  may  apply  to  the  EPA  Administrator  to  exercise  the 
authorities  vested  in  the  Administrator  under  section  120  at  any  federal  facility. 
The  section  provides  statutory  criteria  for  a  state  to  meet  to  qualify  for  the  transfer 
of  authorities.  The  section  estabUshes  a  streamUned  transfer  of  authorities  from  the 
EPA  Administrator  to  applying  states  with  RCRA  authority  and  virtual  automatic 
transfer  of  authorities  to  applying  states  with  RCRA  authorities  that  include  correc- 
tive action.  The  section  also  provides  a  mechanism  for  withdrawal  of  the  transferred 
authorities. 

TITLE  III — ^VOLUNTARY  RESPONSES 

Establishment  of  Voluntary  Response  Programs 

Title  III  requires  the  Administrator  of  EPA  to  establish  a  program  to  provide  tech- 
nical, financial  and  other  assistance,  including  grants,  to  help  the  states  establish 
and  expand  voluntary  response  programs.  The  purposes  of  the  voluntary  response 
program  are  to  speed  cleanup  at  contaminated  sites  that  may  never  be  included  in 
the  Superfund  universe,  and  return  these  facilities  to  economically  productive  use. 

Elements  of  a  Qualified  Program 

Principal  elements  of  state  voluntary  response  programs  established  under  this 
title  would  include: 

•  technical  assistance  to  those  wishing  to  conduct  voluntary  response  actions; 

•  streamlined  procedures  for  faster  cleanup; 

•  opportunities  for  public  participation,  including  notice  and  comment,  in  selection 
of  response  actions; 

•  adequate  oversight  and  enforcement  authorities  to  ensure  that  voluntary  re- 
sponse actions  are  protective  of  human  health  and  the  environment,  including  mech- 
anisms for  approval  of  a  voluntary  response  plan;  and 


93 

•  provision  of  a  certification  or  simUar  documentation  from  the  state  to  the  person 
conducting  the  voluntary  response  action,  indicating  that  the  cleanup  is  complete. 

NPL  Listing 

Where  a  state  is  operating  a  qualified  voluntary  response  program  that  contains 
these  elements,  and  a  person  is  conducting  a  cleanup  at  a  facility  using  a  work  plan 
that  has  been  approved  under  the  qualified  program,  EPA  would  not  propose  to  list 
that  facihty  on  \he  National  Priorities  List. 

Effect  on  Liability 

Response  actions  conducted  under  a  qualified  state  voluntary  response  program 
would  be  considered  consistent  with  the  National  Contingency  Plan  for  purposes  of 
private  cost  recovery  claims  under  Superfund.  Further,  the  successftxl  completion  of 
a  voluntary  response  action  conducted  under  a  qualified  program  would  be  consid- 
ered as  evidence,  for  purposes  of  receiving  an  exemption  from  Superfund  liability, 
that  a  person  acqviiring  ownership  of  the  facility  is  a  bona  fide  prospective  pur- 
chaser as  defined  in  the  bUl. 

TITLES  IV  AND  VI — SUMMARY  OF  LIABILITY  PROVISIONS 

Note:  Since  Title  VI  (Miscellaneous)  primarily  amends  the  liability  provisions  of 
the  law.  Titles  IV  and  VI  are  here  summarized  together. 

Allocation  Procedures 

The  focal  point  of  the  liability  proposals  is  the  new  allocation  scheme  set  forth 
in  section  409.  Allocations  would  be  performed  by  a  neutral  third  party  at  all  non- 
federaUy  owned  facilities  involving  2  or  more  PRPs  for  which  the  President  selects 
a  remedial  action  after  February  3,  1994.  All  orphan  shares  would  be  paid  for  by 
the  Fund  at  these  sites.  For  non-federaUy  owned  facilities  for  which  a  remedial  ac- 
tion was  selected  prior  to  February  3,  1994,  an  allocation  would  be  initiated  if  re- 
quested by  a  PRP  which  has  resolved  its  Uability  to  the  U.S.  or  is  performing  the 
remedial  action  under  section  106.  Finally,  the  Administrator  may,  in  his  discretion, 
initiate  allocations  for  facilities  not  falling  within  the  above  two  groups.  Orphan 
shares  need  not  be  ftinded  at  these  latter  two  groups  of  sites,  however.  Facilities 
excluded  frova  the  allocation  process  include  facilities  at  which  there  has  been  a 
complete  settlement,  where  the  State  is  canying  out  the  response  action,  or  where 
all  of  the  PRPs  are  owners  or  operators. 

The  proposal  places  a  moratorium  on  the  commencement  of  cost  recovery  and  con- 
tribution suits  until  the  allocation  process  is  concluded.  Sixty  days  after  the  com- 
mencement of  the  remedial  investigation  (RI),  the  Administrator  shall  initiate  a 
search  for  all  PRPs.  Within  12  months  of  commencement  of  the  Rl,  the  Adminis- 
trator shall  notify  any  parties  it  determines  are  eligible  for  de  minimis  or  other  ex- 
pedited settlements  under  the  new  Act,  and  make  settlement  offers  to  those  parties 
within  60  days.  Within  18  months  of  commencement  of  the  Rl  (or  9  months  of  the 
RI  where  the  PRP  search  was  substantially  complete  prior  to  enactment  of  the  sec- 
tion), the  Administrator  shall  notify  any  other  parties  it  determines  are  eligible  for 
an  expedited  de  minimis  settlement,  and  make  a  settlement  offer  within  60  days. 
The  Administrator  shall  also  issue  a  preliminary  list  of  all  other  PRPs. 

After  the  PRP  list  is  issued,  PRPs  that  have  been  identified  may  nominate  other 
PRPs.  The  Administrator,  however,  may  screen  out  parties  that  are  not  liable  be- 
cause the  amount  of  substances  they  contributed  to  the  facility  was  too  low,  and 
parties  that  are  entitled  to  de  minimis  status.  If  a  party  nominated  by  a  PRP  vilti- 
mately  receives  a  zero  share  fi-om  the  allocator,  the  nominating  party  shall  be  re- 
sponsible for  that  party's  costs  of  participating  in  the  allocation. 

Within  30  days  after  issuance  of  a  final  list  of  parties,  the  Administrator  shall 
offer  to  settle  with  any  remaining  parties  eUgible  for  a  de  minimis  settlement.  If 
the  Administrator  fails  to  make  an  offer  within  60  days,  no  premium  may  be  col- 
lected from  the  de  minimis  party. 

The  Administrator  will  also  submit  a  Ust  of  potential  allocators  to  the  PRPs.  PRPs 
may  choose  an  allocator  oflf  of  this  list,  or  name  their  own  allocator,  except  that  EPA 
can  veto  an  allocator  not  on  its  List.  Allocators  will  be  chosen  by  a  vote  of  parties 
to  the  allocation. 

Following  issuance  of  the  final  list  of  PRPs,  the  allocator  shall  initiate  and  con- 
duct an  allocation  process  culminating  in  the  issuance  of  a  written  report,  with  a 
nonbinding,  equitable  allocation  of  the  percentage  shares  of  responsibility  of  all  allo- 
cation parties,  including  the  orphan  share.  The  allocator  shall  provide  the  report 
within  180  days  of  the  issuance  of  the  list  of  PRPs,  although  this  period  may  be 
extended  90  days  for  good  cause. 
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Factors  in  the  allocation  include  the  amount  of  hazardous  substances  contributed, 
the  degree  of  toxicity  of  hazardous  substances  contributed,  the  mobility  of  hazardous 
substances  contributed,  the  degree  of  involvement  of  each  party  in  the  generation 
of  the  hazardous  substance,  the  degree  of  care  exercised  by  each  party,  the  coopera- 
tion of  each  party,  and  such  other  factors  the  Administrator  determines  are  appro- 
priate by  published  guidance,  after  notice  and  comment.  Each  allocation  party  shall 
be  given  an  opportunity  to  be  heard  and  to  comment  on  a  draft  allocation  report. 

Orphan  shares  will  be  paid  for  by  the  Fund.  They  consist  of  shares  attributable 
to  insolvent  or  defunct  parties;  the  difference  between  the  aggregate  shares  the  allo- 
cator assigns  to  contributors  of  municipal  solid  waste  and  the  share  actually  as- 
sumed by  those  parties  through  settlements  with  the  U.S.;  and  the  difference  be- 
tween the  aggregate  share  attributable  to  parties  with  a  limited  ability  to  pay  re- 
sponse costs  and  the  shares  actually  assumed  by  those  parties.  Shares  attributable 
to  hazardous  substances  which  cannot  be  attributed  to  any  identified  party  shall  be 
distributed  among  all  parties,  including  the  orphan.  Orphan  shares  will  be  funded 
by  an  additional  $300  to  $500  million  in  appropriations. 

The  powers  of  the  allocator  are  set  forth  in  the  section  including  the  power  to  ob- 
tain information  necessary  to  perform  the  allocation.  The  Justice  Department  will, 
upon  request,  enforce  subpoenas  issued  by  the  allocator,  unless  it  fails  to  respond 
to  the  request  within  30  days,  at  which  point  the  allocator  may  retain  counsel  to 
enforce  the  subpoena  himself 

The  Administrator  and  Attorney  General  may  jointly  reject  the  allocation  report 
if  they  determine  that  ( 1)  no  rational  interpretation  of  the  facts  before  the  allocator 
would  form  a  reasonable  basis  for  the  allocation;  (2)  the  allocation  was  affected  by 
bias,  fraud  or  unlawful  conduct;  or  (3)  the  allocation  was  substantially  and  directly 
affected  by  procedural  error.  The  allocation  may  not  be  rejected  after  the  Adminis- 
trator has  accepted  any  settlement  offer  based  on  the  allocation.  If  the  allocation 
is  rejected,  a  second  allocation  must  be  performed. 

Unless  the  allocation  is  rejected,  the  Administrator  roust  accept  settlement  offers 
based  on  the  allocation  if  the  other  terms  of  the  settlement  are  acceptable.  Settle- 
ment offers  shall  include  a  waiver  of  contribution  rights,  and  acceptance  of  a  litiga- 
tion premium,  based  on  criteria  set  out  in  the  section,  to  compensate  the  govern- 
ment for  its  litigation  risk  in  pursuing  recalcitrant  (non-settling)  parties.  Settling 
parties  shall  also  receive  contribution  protection,  and  a  right  to  reimbursement  by 
the  government  for  any  response  costs  incurred  above  the  partes  allocated  share. 

The  government  may  sue  recalcitrant  parties  for  all  unrecovered  shares,  as  well 
as  the  orphan  share.  Where  the  government  rejects  a  settlement  offer,  the  govern- 
ment shall  be  liable  for  the  part/s  attorneys'  fees  if  it  does  not  secure  a  more  favor- 
able result  in  subsequent  litigation. 

Procedures  for  reimbursing  parties  who  perform  response  work  under  a  unilateral 
administrative  order,  as  opposed  to  a  consent  decree,  are  also  set  forth.  These  in- 
clude a  reduction  of  orphan  share  funding,  and  delayed  payment  until  completion 
of  the  cleanup  work. 

De  Micromis  Exemptions 

Section  403  of  the  bill  contains  a  new  exemption  of  liability  for  parties  contribut- 
ing small  amounts  of  hazardous  substances  to  sites.  Individual  households,  small 
businesses  and  non-profit  organizations  are  exempt  from  liability  for  generating  mu- 
nicipal solid  waste.  In  addition,  parties  contributing  less  than  55  gallons  of  liquid 
materials  or  less  than  100  pounds  of  solid  materials  containing  hazardous  sub- 
stances are  exempt  from  liability  unless  such  material  could  contribute  significantly 
to  cleanup  costs,  or  the  person  has  failed  to  respond  to  information  requests  by  the 
Administrator. 

Prospective  purchasers 

Section  403  also  contains  a  new  provision  exempting  liabiUty  for  prospective  pur- 
chasers of  Superfiind  sites.  Prospective  purchasers  are  defined  in  section  605  of  the 
bill.  To  qualify,  the  purchaser  must  have  acquired  title  after  enactment  of  the  bill 
and  after  all  active  disposal  of  hazardous  substances  at  the  facility.  The  person 
must  make  all  appropriate  inquiries  into  the  prior  ownership  and  uses  of  the  facility 
in  accordance  with  generally  accepted  practices.  For  residential  purchasers,  a  site 
inspection  and  title  search  not  revealing  any  problems  is  sufficient.  The  purchaser 
must  also  provide  all  legally  required  notices  with  respect  to  the  discovery  or  release 
of  hazardous  substances.  The  person  would  have  to  exercise  due  care  with  respect 
to  the  hazardous  substances,  and  provide  complete  access  to  the  facility  for  the 
cleanup.  Finally,  to  prevent  collusion,  the  person  must  not  be  affiliated  with  any 
other  PRP  at  the  facility. 
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Section  403  also  includes  a  provision  allowing  the  government  to  recoup  any  wind- 
fall (in  terms  of  increased  property  values)  that  the  purchaser  might  derive  as  a  re- 
sult of  the  cleanup. 

Municipal  provisions 

Under  section  403,  generators  of  municipal  solid  waste,  including  municipalities, 
have  their  UabUity  capped  at  10%  of  total  cleanup  costs.  These  parties  also  fall  with- 
in the  expedited  settlement  provisions  set  forth  in  section  408,  as  described  below. 

Municipalities  are  also  included  in  the  expedited  settlement  provisions  where  they 
have  a  limited  abUity  to  pay  response  costs,  as  described  below. 

Expedited  final  settlements 

A  new  provision  on  expedited  final  settlements,  including  de  minimis  settlements, 
is  included  in  section  408.  The  definition  of  de  minimis  parties  is  clarified  to  include 
parties  whose  volumetric  contribution  of  hazardous  substances  is  minimal  in  com- 
parison to  the  total  volvmie  of  substances  at  the  facility.  A  party  is  presumed  to  be 
de  minimis  if  its  volumetric  contribution  is  less  than  1%.  Generators  of  municipal 
solid  waste,  and  parties  who  can  demonstrate  a  limited  ability  to  pay  response  costs, 
are  also  included  in  the  expedited  settlement  provisions.  Factors  for  businesses  in 
determining  ability  to  pay  are  set  forth  in  section  408,  as  are  special  provisions  for 
municipalities,  including  municipal  owners  and  operators  of  soUd  waste  landfills. 

Any  party  unsuccessfully  challenging  a  settlement  in  covu-t  is  liable  for  the  reason- 
able attorneys'  fees  incurred  in  defending  the  settlement. 

Federal  facilities 

Provisions  exempting  the  government  fi"om  liability  at  certain  sites,  including 
some  mining  sites,  and  for  the  exercise  of  war  powers,  have  been  dropped  from  the 
biU. 

Pollutants  and  contaminants 

When  there  has  been  a  response  by  the  government  under  section  104,  liability 
for  response  costs  (but  not  natural  resource  damages)  for  pollutants  and  contami- 
nants (defined  more  broadly  than  hazardous  substances)  is  created  under  section 
107  if  the  pollutant  and  contaminants  constitute  an  imminent  and  substantial  dan- 
ger to  human  health.  The  government  would  not  have  authority  to  order  cleanups 
of  pollutants  and  contaminants. 

Limitation  on  contribution  actions 

Section  406  includes  limitations  on  contribution  actions  to  make  it  clear  that  ac- 
tions may  not  be  filed  by  non-settling  PRPs  against  PRPs  that  have  settled  with 
the  government.  Contribution  claims  may  also  not  be  brought  if  the  person  has 
waived  its  right  to  contribution  through  a  settlement  with  the  government,  or  the 
person  from  whom  contribution  is  sought  is  not  a  Uable  party.  Any  person  bringing 
a  contribution  claim  shall  be  liable  to  the  party  against  whom  the  action  was 
brought  for  all  reasonable  costs  of  defending  the  claim,  including  attorneys'  fees,  if 
the  action  is  barred  by  the  Act. 

Lender  Liability 

The  lender  Uabihty  provision  in  section  407  provides  that  on  enactment  of  the  bill, 
the  lender  liability  rule  issued  by  EPA  in  April  1992,  will  be  deemed  to  have  been 
validly  issued  under  CERCLA  and  to  have  been  effective  as  issued  without  the  need 
for  any  further  administrative  or  judicial  action.  (This  provision  moots  a  court  chal- 
lenge to  the  lender  rule  which  was  recently  struck  down  by  the  D.C.  Circuit  Court 
of  Appeals). 

In  addition,  section  605  adds  a  new  subparagraph  to  the  definition  in  CERCLA 
of  "owner  or  operator"  to  clarify  the  liability  of  fiduciaries.  It  provides  that  the  term 
"owner  or  operator"  includes  a  trust  or  estate  or  a  person  who  holds  title  to  a  vessel 
or  facility  solely  in  a  fiduciary  capacity.  A  fiduciary's  personal  liabilities  and  obliga- 
tions under  CERCLA  are,  however,  limited  to  the  extent  the  assets  in  the  trust  or 
estate  are  sufficient  to  indemnify  the  fiduciary.  This  limitation  on  personal  obliga- 
tions and  UabUities  does  not  apply  in  the  following  situations:  (1)  where  the  fidu- 
ciary would  have  been  Liable  even  if  the  person  had  not  served  as  fiduciary,  (2) 
where  the  fiduciary's  own  lack  of  due  care  directly  caused  or  contributed  to  the  re- 
lease of  hazardous  substances  which  occur  aft;er  the  trust,  estate  or  fiduciary  rela- 
tionship has  been  established,  (3)  where  the  trust  or  estate  or  fiduciary  relationship 
was  created  for  the  piupose  of  avoiding  CERCLA  liability,  or  (4)  where  the  fiduciary 
fails  to  comply  with  other  requirements  which  EPA  may  establish.  A  fiduciary  is 
also  protected  fi-om  personal  liability  when  it  undertakes  (or  has  someone  else  un- 
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dertake)  a  response  action  under  CERCLA  or  under  the  direction  of  an  on  scene  co- 
ordinator. 

Final  covenants 

Section  408  requires  the  government  to  offer  a  final  covenant  to  settling  PRPs 
concerning  any  liability  to  the  government  under  the  Act,  including  a  covenant  with 
respect  to  future  Uability,  for  response  actions  or  costs  addressed  in  the  settlement 
if  the  following  conditions  are  met:  (1)  The  settling  party  agrees  to  perform  the  rem- 
edy, or  there  are  other  adequate  assiirances  of  performance  of  the  remedy;  (2)  The 
remedy  does  not  provide  that  any  hazardous  substances  will  remain  at  the  facility 
above  EPA  guidelines;  (3)  The  settlement  agreement  has  been  reached  prior  to  com- 
mencement of  litigation  against  the  settling  party;  (4)  The  settling  party  waives  all 
of  its  contribution  rights;  and  (5)  the  settling  party  pays  a  premium  to  compensate 
for  the  risks  of  remedy  failure,  future  liability  resulting  from  unknown  conditions, 
and  unanticipated  increases  in  the  cost  of  the  remedy.  The  settlement  must  also  be 
otherwise  acceptable  to  the  government. 

If  the  final  covenant  provisions  are  not  available,  a  PRP  may  still  get  a  discre- 
tionary covenant  not  to  sue  where  that  would  be  in  the  public  interest.  Factors  for 
the  EPA  to  consider  in  determining  what  is  in  the  public  interest  are  set  forth  in 
section  408. 

Innocent  Landowners 

Section  605  authorizes  the  Administrator  to  issue  regulations  clarif5dng  the  inno- 
cent landowner  provision  currently  in  the  Act,  and  specifies  factors  for  EPA  to  con- 
sider in  promulgating  such  regulations. 

Recycling  Activities 

Section  410  exempts  certain  persons  who  arrange  for  the  recycling  of  recyclable 
materials  from  liability  under  the  Act  as  a  generator  or  transporter.  Owner/operator 
liability  is  not  affected. 

To  qualify  for  the  exemption,  various  conditions  set  out  in  the  section  must  be 
met.  One  set  of  criteria  exists  for  transactions  involving  scrap  paper,  plastic,  glass, 
textiles  or  rubber;  another  set  of  criteria  are  set  forth  for  transactions  involving 
scrap  metal;  and  a  third  set  of  criteria  are  listed  for  transactions  involving  batteries. 
The  exemptions  set  forth  do  not  apply,  however,  if  the  person  had  an  objectively  rea- 
sonable basis  to  believe  at  the  time  of  the  recycling  transaction  that  the  recyclable 
material  would  not  be  recycled  or  would  be  burned  as  fuel,  or,  for  transactions  oc- 
curring before  90  days  after  the  date  of  enactment,  that  the  consuming  facility  was 
not  in  compliance  with  a  substantive  federal  or  state  environmental  law  or  regula- 
tion. The  exemption  would  also  not  apply  if  the  person  added  hazardous  substances 
to  the  recyclable  material  for  purposes  other  than  processing  for  recycling,  or  the 
person  failed  to  exercise  reasonable  care  with  respect  to  the  management  and  han- 
dling of  the  recyclable  material. 

TITLE  V— REMEDY  SELECTION 

National  Goals 

The  bill  requires  the  establishment  of  national  goals  for  protection  of  human 
health  and  the  environment.  The  purpose  of  the  national  goals  is  to  promote  consist- 
ent and  equivalent  protection  of  human  health  and  the  environment  from  the  risks 
posed  by  individual  Superfund  sites  in  terms  that  can  be  more  clearly  understood 
by  the  public. 

The  national  goals  are  required  to  be  defined  as  single  numerical  levels  for  car- 
cinogens and  non-carcinogenic  effects.  The  actual  value  (the  single  numerical  level) 
will  be  established  through  a  consensus-based  rulemaking  process,  which  is  required 
to  be  completed  within  18  months  after  enactment.  Achievement  of  the  goals  may 
be  accomplished  through  various  methods,  including  treatment,  containment,  insti- 
tutional or  engineering  controls,  or  combinations  thereof 

Protective  Concentration  Levels 

The  setting  of  cleanup  standards  at  Sviperfund  sites  will  be  streamlined  by  the 
development  of  standardized  formulae  and  methodologies.  These  formulae  will  be 
used  to  set  protective  chemical  concentration  levels  in  soil,  and  in  groundwater 
where  protective  concentration  levels  have  not  already  been  established  under  other 
laws  (such  as  the  Safe  Drinking  Water  Act)  for  particular  contaminants. 

The  formulae,  which  will  be  based  upon  national  constants  as  well  as  variables 
factors  to  account  for  site-specific  information,  will  be  developed  for  the  100  con- 
taminants most  frequently  found  at  Superfund  sites.  Like  the  national  goals,  these 
formulae  and  methodologies  (along  with  guidelines  for  the  conduct  of  site  specific 
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risk  assessments)  will  be  developed  as  part  of  the  National  Risk  Protocol,  through 
a  consensus-based  rulemaking  to  be  completed  within  18  months  after  enactment. 

Site  Specific  Risk  Assessment 

In  addition  to  requiring  development  of  standardized  formulae  for  setting  cleanup 
levels,  the  proposal  preserves  an  important  role  for  site-specific  risk  assessment. 

A  site-specinc  evaluation  will  always  have  to  be  made  to  determine  which  stand- 
ardized tools  apply  at  a  given  site.  Where  standardized  formulae  or  methodologies 
are  not  available  for  certain  exposure  pathways  or  scenarios  or  contaminants  at  a 
facility,  site  specific  risk  assessment  would  be  used  to  establish  the  cleanup  stand- 
ards. For  example,  ecological  risks,  and  risks  posed  at  highly  complex  sites,  where 
there  are  multiple,  and  perhaps  atypical  exposure  pathways,  will  hkely  be  evaluated 
through  a  site  specific  risk  assessment. 

National  Risk  Protocol 

The  National  Risk  Protocol,  which  will  be  developed  and  promulgated  through  a 
consensus-based  rulemaking,  will  govern  the  various  uses  of  risk  assessment  in  the 
Superfiind  program — "baseline"  risk  assessments  (which  determine  the  need  for  re- 
medial action);  establishment  of  the  protective  concentration  levels  through  the  use 
of  formulae  and  site-specific  risk  assessment;  and  analysis  of  the  risks  that  may  be 
posed  by  implementation  of  a  particvilar  type  of  remedy. 

The  protocol  will  act  to  create  greater  consistency  and  predictability  in  the  way 
risks  are  estimated  at  Superfund  sites,  and  to  provide  greater  understanding  of 
those  estimates  and  how  they  are  used  to  ensure  tnat  protection  is  achieved. 

Federal  and  State  "ARARs" 

The  proposal  substantially  modifies  current  law  with  respect  to  federal  and  state 
"ARARs,"  those  federal  or  state  environmental  requirements  that  are  "applicable  or 
relevant  and  appropriate"  to  a  Superfund  cleanup. 

Compliance  mil  be  required  with  other  federal  and  state  laws  that  are  applicable 
to  the  conduct  or  operation  of  a  remedy  (examples  include  Clean  Water  Act  dis- 
charge limitations  and  Clean  Air  Act  emissions  limitations).  More  stringent  state 
cleanup  levels  must  also  be  met.  (Federal  and  state  "applicable"  standards.) 

States  will  also  have  the  opportunity  to  repromulgate  standards  which  may  not 
currently  be  classified  as  "applicable."  If  these  are  promulgated  through  a  public 
process  with  opportunity  for  judicial  review,  and  the  state  demonstrates  that  the 
standard  is  consistently  applied  to  remedial  actions  within  the  state,  Superfund 
cleanups  will  meet  the  standard.  (State  "relevant  and  appropriate"  standards.) 

The  waivers  to  these  cleanup  standards  which  are  found  in  current  law  have  been 
retained. 

Groundwater 

In  a  codification  of  current  policy,  standards  established  under  the  Safe  Drinking 
Water  Act  (SDWA)  would  apply  to  the  cleanup  of  groundwater  or  surface  water  that 
may  be  used  for  drinking  water.  The  proposal  also  aUows  for  the  use  of  alternate 
concentration  levels  instead  of  SDWA  standards  in  groundwater  under  certain  cir- 
cimistances. 

Remedy  Selection  Process 

The  proposal  requires  EPA  to  evaluate  potential  remedies  by  balancing  the  follow- 
ing five  factors:  1)  effectiveness  of  the  remedy;  2)  long-term  reliability  of  the  remedy; 
3)  any  short-term  risk  that  may  be  posed  by  the  implementation  of  the  remedy;  4) 
acceptability  of  the  remedy  to  the  community;  and  5)  reasonableness  of  the  cost.  The 
proposal  clarifies  that  cost  shall  be  considered  on  an  equal  footing  with  the  other 
remedy  selection  factors. 

Land  Use 

The  proposal  emphasizes  early  consideration  of  land  uses  reasonably  anticipated 
for  property  on  or  immediately  adjacent  to  a  Superfund  site.  Some  of  the  specific 
factors  to  be  considered  in  determining  anticipated  land  uses  include:  current  land 
use  of  the  site  and  surrounding  properties;  proximity  to  sensitive  populations  or 
ecosystems;  land  use  development  patterns;  zoning;  and  potential  for  economic  rede- 
velopment. The  communitys  views  concerning  a  site's  future  land  use  are  to  be 
given  great  weight  in  determining  the  land  use,  which  is  critical  to  determining  pro- 
tective concentration  levels  for  a  site. 

Hot  Spots 

The  proposal  includes  a  preference  for  treatment  for  hot  spots,  which  are  defined 
as  "discrete  areas  within  a  facility  that  contain  hazardous  substances,  pollutants  or 
contaminants  that  are  present  in  high  concentrations,  are  highly  mobile,  or  cannot 
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be  reliably  contained,  and  that  would  present  a  significant  risk  to  human  health  or 
the  environment  should  exposure  occur."  Where  a  treatment  technolo^  for  a  hot 
spot  is  not  available,  or  is  available  only  at  unreasonable  cost,  EPA  would  select  an 
interim  containment  remedy  for  the  hot  spot  until  such  time  as  a  treatment  tech- 
nology became  available  at  reasonable  cost. 

The  proposal  allows  EPA  to  override  the  preference  for  treatment,  and  select  a 
final  containment  remedy,  for  hot  spots  at  landfills  and  mining  sites  that  meet  cer- 
tain criteria. 

TITLE  VII — FUNDING 

Title  VII  includes  funding  provisions  for  the  bill.  The  amount  which  can  be  appro- 
priated under  the  Superfund  is  increased  for  the  period  from  October  1,  1994,  to 
September  30,  1999  to  $9.6  billion.  Payment  of  orphan  shares  is  authorized  under 
the  Fund. 

ATSDR's  authorization  for  FY  95-99  is  set  at  $80  million  per  year.  For  those  fis- 
cal years,  no  more  than  $20  million  may  be  used  to  carry  out  the  applied  research, 
development  and  demonstration  program  for  the  alternative  or  innovative  tech- 
nologies and  training  program.  Authorization  for  hazardous  substance  research, 
demonstration  and  training  activities  is  set  at  $40  million  for  FY  95,  $50  million 
for  FY  96,  and  $55  million  for  FY  97-99.  Funding  for  university  hazardous  research 
centers  is  set  at  $5  million  for  FY  95-99. 

General  revenues  in  the  amount  of  $250  million  per  year  are  authorized  for  the 
Fund  for  FY  95-99.  Other  limitations  on  the  amount  of  the  Fund  which  may  be 
used  for  specific  purposes  are  also  included.  Finally,  the  Fund  is  authorized  to  reim- 
burse PRPs  for  certain  response  costs. 

TITLE  VIII — INSURANCE  PROVISIONS 

Title  VIII  establishes  an  Environmental  Insurance  Resolution  Fund,  funded  solely 
by  fees  on  the  insurance  industry,  which  will  make  offers  to  settle  insurance  cov- 
erage disputes  between  insurers  and  PRPs.  The  Fund  will  be  administered  by  a 
Board,  which  consists  of  the  Administrator  of  EPA,  the  Attorney  General,  and  five 
public  members  appointed  by  the  President,  including  two  insurer  representatives 
and  two  PRP  representatives. 

Eligible  costs  and  facilities 

Costs  which  can  be  recovered  from  the  Fund,  known  as  eligible  costs,  include 
cleanup  costs  and  natural  resource  damages  at  NPL  sites;  costs  of  removal  super- 
vised by  the  government  at  non-NPL  sites  under  Superfund;  and  defense  costs  for 
any  of  the  above.  Facilities  for  which  costs  can  be  recovered,  known  as  eligible  facili- 
ties, are  NPL  facilities  at  which  hazardous  substances  were  disposed  of  prior  to  Jan- 
uary 1,  1986,  and  sites  at  which  the  government  supervised  removals  conducted 
under  Superfund  where  hazardous  substances  were  disposed  of  prior  to  January  1, 
1986. 

Eligible  persons  and  policies 

Persons  who  are  entitled  to  submit  a  claim  to  the  Fund,  known  as  eligible  per- 
sons, include  parties  who  have  been  noticed  as  a  PRP  at  NPL  sites,  and  parties  who 
may  be  liable  for  removals  under  Superfund.  The  tj^es  of  insurance  policies  which 
can  be  used  to  make  claims  to  the  Fund  are  comprehensive  general  liability  insur- 
ance and  commercial  multi-peril  insurance  policies.  All  other  policies  are  unaffected 
by  the  title. 

Offers  from  the  Fund 

The  Fund  will  offer  one  comprehensive  resolution  to  each  eligible  person,  based 
on  a  request  for  an  offer  by  the  person,  for  that  person's  eligible  costs,  for  all  eligible 
facilities.  The  Fund  may  deny  an  offer  to  an  eligible  person  for  a  specific  facility 
if  the  person  was  convicted  of  a  felony  which  had  a  material  effect  on  costs  or  dam- 
ages at  the  facility.  The  Fund  may  also  decide  not  to  make  an  offer  to  an  eligible 
person  unless  the  person  is  actively  pursuing  an  insurance  claim. 

Eligible  persons  are  required  to  submit  information  documenting  their  insurance 
coverage  to  the  Fund,  either  by  submitting  copies  of  their  policies  or  other  documen- 
tary information  about  the  name  of  their  insurer,  the  policy  number,  the  type  of  pol- 
icy, the  length  of  the  policy,  whether  there  are  deductibles,  and  limits  of  coverage. 
When  the  eligible  person  is  unable  to  supply  all  this  information,  the  eligible  person 
must  provide  the  documentary  information  it  has  and  certify  that  it  has  undertaken 
a  good  faith  investigation  of  its  records  and  that  its  submission  is  complete  and  ac- 
curate to  the  best  of  its  information.  In  such  instances,  the  insurer  is  then  required 
to  search  its  records  and  either  produce  its  copy  of  the  policy  or  certify  that  it  has 
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undertaken  a  good  faith  search  of  its  records  and  produced  all  information  relevant 
to  the  claim  for  coverage.  The  Fund  shall  then  determine  whether  the  person  has 
provided  adequate  proof  of  insurance. 

Eligible  persons  are  also  required  to  disclose  and  certify  the  amounts  of  prior  set- 
tlements for  eligible  costs  at  eligible  facilities. 

Calculation  of  the  Offer 

Once  an  application  for  an  offer  is  made,  the  Fund  will  calculate  its  offer  to  the 
PRP,  which  mU  be  for  a  percentage  of  the  PRP's  eligible  costs,  based  on  the  provi- 
sions set  out  in  the  bill.  States  are  divided  into  three  categories  based  on  the  status 
of  their  environmental  insurance  coverage  law  as  of  Januarj'  1,  1994.  States  in  the 
60%  category  are:  California,  Colorado,  Georgia,  Illinois,  New  Jersey,  Washington, 
West  Virginia  and  Wisconsin.  States  in  the  20%  category  are:  Florida,  Maine,  Mary- 
land, Massachusetts,  Michigan,  New  York,  North  Carolina  and  Ohio.  All  other 
States  are  in  the  40%  category. 

The  offer  made  by  the  Fund  will  be  based  on  the  location  of  an  eligible  person's 
coverage  lawsuit  (if  any)  and  the  location  of  the  person's  Superfiind  sites.  WTien  the 
person  has  filed  suit,  the  offer  will  be  calculated  by  assigning  50%  of  the  score  based 
on  the  location  of  the  person's  lawsuit  and  by  assigning  the  remaining  50%  based 
on  a  weighted  average  of  the  locations  of  the  person's  Superfund  sites.  When  the 
person  has  not  filed  suit,  the  entire  score  will  be  based  on  the  weighted  average  of 
the  location  of  the  person's  Superfund  sites. 

Available  coverage  for  each  eligible  person  will  be  determined  by  adding  the  limits 
of  UabiUty  in  all  valid  insurance  contracts  and  by  subtracting  all  deductibles.  The 
amount  offered  to  eUgible  persons  will  be  reduced  by  30%  at  a  particular  site  where 
the  site  is  the  owned  property  of  the  person.  The  Fund  will  pay  the  calculated  per- 
centage of  the  person's  costs  until  those  costs  exceed  the  total  of  all  the  available 
insvu-ance  coverage  submitted  by  the  person. 

Accepting  or  Rejecting  the  Offer 

A  person  may,  when  submitting  an  offer  request,  make  an  irrevocable  decision  to 
accept  the  offer.  Other  persons  shall,  within  60  days  of  a  resolution  offer  from  the 
Fund,  make  a  decision  whether  to  accept  or  reject  the  offer.  A  failure  to  respond 
within  60  days  will  be  considered  a  rejection  of  the  offer.  Sixty  days  after  enact- 
ment, eligible  persons  may  also  notify  the  Fund  that  they  will  either  accept  or  reject 
any  offer  issued  by  the  Fund,  without  waiting  to  actually  receive  the  offer.  Any  eligi- 
ble person  accepting  an  offer  must  agree  to  waive,  stay  or  dismiss  all  of  its  claims 
for  eligible  costs  against  its  insurers.  Those  claims  may  be  reinstated  if  the  Fund 
fails  to  fulfill  its  obUgations  under  the  terms  of  an  accepted  offer. 

For  a  company  accepting  the  Fund's  offer,  all  of  its  subsequent  Superfund  costs 
will  be  paid  on  an  as  incurred  basis.  Costs  incurred  prior  to  the  acceptance  of  the 
offer  will  be  amortized  and  paid  over  a  10  year  period,  and  interest  wiU  begin  to 
accrue  on  those  costs  starting  five  years  after  enactment,  at  the  Treasury  bill  rate. 
Pa3Tnents  will  be  reduced  on  a  one  time  basis  by  an  amount  equal  to  the  average 
of  the  amounts  of  deductibles.  Criminal  and  civil  penalties  for  submitting  false 
claims  are  made  applicable  to  persons  making  submissions  to  the  Fund  . 

If  the  Fund  does  not  have  sufficient  funds  available  to  pay  all  eligible  costs  within 
the  ten  year  period  after  enactment,  the  shortfall  shaU  be  distributed  among  eligible 
persons  on  a  pro  rata  basis.  This  shortfall  will  be  paid  out  over  the  next  five  years, 
with  interest. 

Any  person  rejecting  a  Fund  offer  may  continue  to  prosecute  its  coverage  litiga- 
tion against  its  insurers.  Insurers  will  be  reimbursed  from  the  Fund  for  the  amount 
of  the  Fvmd  offer  or  the  amount  of  any  judgment  or  settlement,  whichever  is  less, 
and  may  also  be  reimbursed  for  legal  fees,  except  the  total  amount  of  reimburse- 
ment shall  not  exceed  the  amount  of  the  Fund  offer. 

Stay  of  Litigation 

All  claims  which  may  be  reimbursed  by  the  Fund  that  are  being  litigated  in  court 
at  the  time  of  enactment  shall  be  stayed.  No  claims  that  are  not  eUgible  for  reim- 
bursement will  be  stayed,  and  those  claims  will  be  automatically  severed  from  eligi- 
ble claims.  The  stay  will  terminate  on  the  earUer  of  the  rejection  of  a  resolution 
offer  (including  an  early  rejection  under  section  807),  a  determination  by  the  Fund 
that  an  offer  wiU  not  be  made  to  an  eligible  person,  a  determination  by  the  Fund 
that  the  minimum  participation  level  described  in  section  816  has  not  been 
achieved,  or  a  failure  by  the  Fund  more  than  10  years  after  enactment  to  pay  all 
eligible  costs. 
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Determination  of  Participation  in  Fund 

Each  insurer  shall  submit  a  list  of  all  eligible  persons  who  have  filed  suit  against 
it  to  the  Fund  within  30  days  of  enactment.  Each  person  identified  shall  file  a  re- 
quest for  its  applicable  reimbursement  percentage  within  60  days  of  enactment.  The 
Fund  shall  determine  the  person's  percentage  within  90  days  of  enactment.  Each 
person  shall  then  accept  or  reject  the  percentage  within  135  days  of  enactment.  If 
there  is  more  than  a  15%  rejected  rate,  as  calculated  by  the  number  of  persons  and 
a  weighted  average,  the  provisions  of  the  title  and  the  fees  levied  against  the  insur- 
ers shall  cease  to  have  any  force  and  effect,  and  any  fees  paid  but  not  used  for  ad- 
ministration shall  be  refunded  to  the  insurers. 
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